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Approved June 1, 1989.
Effective June 1, 1989.

CHAPTER 230

S.B. No. 489

AN ACT ’
relating to the continuation, powers, and duties of the Department of Agriculture; providing penalties;
making an appropriation.

Be it enacted by the Legislature of the State of Texas:
SECTION 1. Section 11.008, Agriculture Code, is amended to read as follows:

Sec. 11.003. SUNSET PROVISION. The Department of Agriculture is subject to the
Texas Sunset Act (Chapter 325, Government Code). Unless continued in existence as
provided by that Act, the department is abolished September 1, 2001 [1989).

SECTION 2. Section 11,005, Agriculture Code, is amended to read as follows:

Sec. 11.005. QUALIFICATIONS. (a) To be eligible for election as commissioner or
appointment to fill a vacancy in the office of commissioner, a person must:

(1) have been engaged, for at least five of the 10 years preceding the year in which
the person is elected or appointed to the person’s initial term, in the business of
agriculture;

(2) have worked, for the five-year period preceding the calendar year in which the
person i8 elected or appotnted to the person’s initial term, for a state or federal
agency in a position directly related to agriculture; or

(8) have owned or operated, for at least five of the 10 years preceding the year in
which the person is elected or appointed to the person’s initial term, farm, ranch, or
timber land that qualifies for agricultural use appraisal under Subchapter C,
Chapter 28, Tax Code, and be participating, in the calendar year in which the
person is elected or appointed to the person’s initial term, in a farm program
administered by the federal Agricultural Stabilization and Conservation Service.

(b) For purposes of this section, a person is engaged in the business of agriculture if
the person is engaged, for the purpose of wholesale or retail sale, in:

(1) the production of crops for human or animal consumption, or planting seed;
(2) floriculture, viticulture, horticulture, or aquaculture,
(3) the raising or keeping of livestock; or

(4) the proce.mng of any of the products ltsted m Subdwmons (1) through (3) of
thw subsectzon. Che-ca : a0 ] Lo 3

SECTION 3 Sectlon 12 013 Ag'nculture Code, i8 amended to read as follows:

Sec, 12.018. EMPLOYEES. (@) The department may employ personnel as the duties
of the department require. The commissioner shall provide to the department’s
employees, as often as mnecessary, information regarding their qualifications for
employment and their responsibilities under applicable laws relating to standards of
conduct for siate employees.

(b)) The commissioner or the commissioner’s designee shall develop a system of
annual performance evaluations. All merit pay for department employees must be
based on the system established under this subsection.

(c) The commissioner or the commissioner’s designee shall develop an intraagency

career iadder program. The program shall require intraagency postings of all
nonentry level positions concurrently with any public posting.
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(d) The commissioner or the commissioner’s designee shall prepare and maintain a
written policy statement to assure implementation of a program of equal employ-
ment opportunity under which all personnel transactions are made without regard to
race, color, handicap, sex, religion, age, or national origin. The policy statement
must include:

(1) personnel policies, including policies relating to recruitment, evaluation,
selection, appointment, training, and promotion of personnel;

(2) a comprehensive analysis of the department work force that meets federal and
state guidelines;

(3) procedures by which a determination can be made of significant underutiliza-
tion in the department work force of all persons for whom federal or state
guidelines encourage a more equitable balance; and

(4) reasonable methods to appropriately address those areas of significant under-
utilization,

(e) A policy statement prepared under Subsection (d) of this section must cover an
annual period, be updated at least annually, and be filed with the governor’s office.

(# The governor’s office shall deliver a biennial report to the legislature based on
the information received under Subsection (e) of this section. The report may be
made separately or as a part of other biemnial reports made to the legislature.

SECTION 4. Chapter 12, Agriculture Code, is amended by adding Section 12.0135 to
read as follows:

Sec. 12.0185, CONFLICT PROVISIONS. (a) A person may not act as the general
counsel to the department if the person is required to register as a lobbyist under
Chapter 305, Government Code, because of the person’s activities for compensation on
behalf of a profession related to the operation of the department.

(b) An officer, employee, or paid consultant of a statewide Texas trade association
or an affiliate of a national trade association in the field of agriculture may not be
an employee of the department who is exempt from the state’s position classification
plan or is compensated at or above the amount prescribed by the General Appropria-
tions Act for step 1, salary group 17, of the position classification salary schedule.

(c) A person who is the spouse of an officer, manager, or paid consultant of a
statewide Texas trade association or an affiliate of a national trade association in the
field of agriculture may not be an employee of the department who is exempt from the
state’s position classification plan or is compensated at or above the amount pre-
scribed by the General Appropriations Act for step 1, salary group 17, of the position
classification salary schedule.

(d) For the purposes of this section, a trade association is a nonprofit, cooperative,
and voluntarily joined association of business or professional competitors designed to
assist its members and its industry or profession in dealing with mutual business or
professional problems and in promoting their common interest.

SECTION 5. Subsection (a), Section 12.014, Agriculture Code, is amended to read as
follows:

(8) The department shall file annually with the governor and the presiding officer
of each house of the legislature a complete and detailed written report accounting for
all funds received and disbursed by the department during the preceding fiscal year.
The annual report must be in the form and reported in the time provided by the
GeneralAppropriationsAct[ 0 ovembe of each—year, thedepartmen

......

haforae-n

tura].
SECTION 6. Chapter 12, Agriculture Code, is amended by adding Section 12,0145 to
read as follows:
Sec. 12.0145. SUBMISSION OF PROPOSED FEE SCHEDULE. The department
shall include, as part of each request for legislative appropriations submitted to the
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Legislative Budget Board, a proposed fee schedule that would recover all direct costs
of administering each regulatory program of the department except a regulatory
program exempted by the department because increased cost recovery would be
contrary to the program's purpose.

SECTION 7. Subsection {c), Section 12,017, Agriculture Code, is amended to read as
follows:

(c) A person commits an offense if the person violates a rule adopted by the department
under thls sectlon An offense under thls sectlon is a Class C misdemeanor

SECTION 8., Chapter 12, Agnculture Code, is amended by adding Section 12.0175 to
read as follows:

Sec. 12.0175. GROWN IN TEXAS; NATURAL, LEAN, OR ORGANIC CERTIFICA-
TION. (a) If the department establishes a program to promote products grown in the
state or prnducts madc from ingredients grown in the state, the department may
charge a membership fee not to exceed $50, as provided by department rule, for each
producer that participates in the program. The fee shall be designed to recover the
costs of promotion.

(b) If the department establishes an organic certification program, the department
may charge a fee not to exceed $150, as provided by department rule, for each
participant certified by the department. The fee shall be designed to recover the costs
of inspection for purposes of certification.

SECTION 9. Section 12.018, Agriculture Code, is amended to read as follows:

Sec. 12.018. [AELATOXIN] TESTING. (a) On request of any person, the department
may test an agricultural product for aflatoxins.

[®)] The department may set and charge a fee of not less than $20 nor more than $40
for each test [testingunder-this-section).

(b)) On request of any person, the department may perform laboratory analyses on
agricultural products, including testing for pesticide residue, protein content, and
milk butterfat content.

(c) The department shall charge a fee of not less than $5 nor more than $150 for
each laboratory analysis performed under Subsection (b) of this section. The depart-
ment shall set by rule the fee for each type of laboratory analysis. Each fee shall be
designed to recover at least half of the costs of performing the analysis.

SECTION 10. Section 12.020, Agriculture Code, is amended to read as follows:

Sec. 12,020. ADMINISTRATIVE PENALTIES [DEEERRED—LICENSE-SUSPEN-
SION]. (a) If @ person violates a provision of this code described by Subsection (c) of
this section or a rule or order adopted by the department under a provision of this
code described by Subsection (c) of this section, the department may assess an
administrative penalty agamst the person as promded by thzs sectton [In—th;s-seotwn,

co:ﬂﬁcatwn—fsom—ﬂw—depmm]
(b) The penalty for each violation may be in an amount not to exceed the maximum

provided by Subsection (c) of this section. Each day a violation continues or occurs
may be conszdered a separate molatzon for purposes of penalty assessments [If—tho
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B DOHG d G—+H8 SPartiieiiv—-H1d PrOGEea o2 .'...4..‘.'!;
(¢} The provisions of this code subject to this section and the applicable penalty
amounts are as follows:

Provision Maximum Penalty
Chapters 18, 14, 61, 101, 102, 103, and 132 $ 500
Subchapter B, Chapter 71 $2,000
Subchapters A and C, Chapter 71

Chapters 72, 78, and 74 £5,000

[ the—violation
tha-licensee;—or
[(B)—theliconses-wasentrapped).
(d) In determining the amount of the penalty, the department shall consider:
(1) the seriousness of the violation, including but not limited to the nature,
circumstances, extent, and gravity of the prohibited acts, and the hazard or
potential hazard created to the health or safety of the public;

(2) the economic damage to property or the environment caused by the violation;
(3) the history of previous violations;

(4) the amount necessary to deter future violations;

(5) efforts to correct the violation;, and

(6) any other matter that justice may require.

(e) If, after investigation of a possible violation and the facts surrounding that
possible violation, the department determines that a violation has occurred, the
department may issue a violation report stating the facts on which the conclusion
that a violation occurred is based, recommending that an administrative penalty
under this section be imposed on the person charged, and recommending the amount
of that proposed penalty. The department shall base the recommended amount of the
proposed penalty on the seriousness of the violation determined by consideration of
the factors set forth in Subsection (d) of this section.

(7 Not later than the 14th day afier the date on which the report is issued, the
department shall give written notice of the report to the person charged. The notice
shall include a brief summary of the charges, a statement of the amount of the
penalty recommended, and a statement of the right of the person charged to a hearing
on the occurrence of the violation or the amount of the penalty, or both the
occurrence of the violation and the amount of the penalty.

(g9) Not later than the 20th day after the date on which notice is received, the person
charged may accept the determination of the department made under Subsection (e)
of this section, including the recommended penally, or make a written request for a
hearing on the determination.

(h) If the person charged with the violation accepts the determination of the
department, the commissioner shall issue an order approving the determination and
ordering the payment of the recommended penalty.

(i) If the person charged requests a hearing or fails to timely respond to the notice,
the department shall set a hearing and give notice of the hearing. The hearing shall
be held by a hearing examiner designated by the department. The hearing examiner
shall make findings of fact and conclusions of law and promptly issue to the
commissioner a proposal for decision as to the occurrence of the violation, including
a recommendation as to the amount of the proposed penalty if a penalty is warrant-
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ed. Based on the findings of fact, conclusions of law, and recommendations of the
hearing examiner, the commissioner by order may find a violatior has occurred and
may assess a penalty or may find that no violation has occurred. All proceedings
under this subsection are subject to the Administrative Procedure and Texas Register
Act (Article 6252-'3a, Vernon’s Texas Civil Statutes).

() The departme 2t shall yive notice of the commissioner’s order to the person
charged, The notice shall include:

(1) the findings of fact and conclusions of law separately stated;
(2) the amount of the penalty ordered, if any;

(3) a statement of the right of the person charged to judicial review of the
commissioner’s order, if any; and

(4) other information required by law.

(k) Within the 30-day period immediately following the day on which the order
becomes final as provided by Subsection (c), Section 16, Administrative Procedure and
Texas Register Act (Article 6252-13a, Vernon's Texas Civil Statutes), the person
charged with the penalty shall:

(1) pay the penalty in fuil; or
(2) if the person files a pelition for judicial review contesting either the amount

of the penalty or the fact of the violation or contesting both the fact of the violation
and the amount of the penalty:

(A) forward the amount to the department for placement in an escrow account,
or

(B) in lieu of payment into escrow, post with the depariment a supersedeas
bond in a form approved by the department for the amount of the penalty, the
bond tu be effective until all judicial review of the order or decision is final.

() If u person charged is financially unable to either forward the amount of the
penalty for placement in an escrow account or post a supersedeas bord jfor the
amount of the penalty, the person may satisfy the requirements of Subsection (k)(2) of
this section by filing with the department an affidavit sworn by the person charged,
stating that the person is financially unable to either forward the amount of the
penalty or post a bond,

(m) Failure to forward the money to or to post the bond or file the affidavit with the
department within the lime provided by Subsection (k) of this section resulls in a
watver of all legal rights to judicial review. Also, if the person charged fails to pay
the penalty in full as provided under Subsection (k)(1) of this section or forward the
money, post the bond, or file the affidavit as provided by Subsection (k) or (1) of this
section, the department may forward the matter to the attorney general for enforce-
ment.

(n) Judicial review of the order or decision of the department assessing the penalty
shall be under the substantial evidence rule and shall be instituted by filing a petition
with a district court in Travis County, as provided by Section 19, Administrative
Procedure and Texas Register Act (Article 6252-18a, Vernon's Texas Civil Statutes).

(o) If the penalty is reduced or not assessed by the court, the department shall remit
to the person charged the appropriate amount plus accrued inlerest if the penalty has
been paid or shall execute a release of the bond if a supersedeas bond has been posted,
The accrued interest on amounts remitted by the department under this subsection
shall be paid at a rate equal to the rate charged on loans to depository institutions by
the New York Federal Reserve Bank and shall be paid for the period beginning on the
date the penalty is paid to the department under Subsection (k) of this section and
ending on the date the penalty is remitted.

(p) A penalty collected under this section shall be deposited in the state treasury to
the credit of the General Revenue Fund,

SECTION 11. Chapter 12, Agriculture Code, is amended by adding Section 12.022 to
read as follows:
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Sec. 12.022, AUTHORITY TO ACCEPT GIFTS. Tha depariment i3 authorized to
accept gifts, grants, and donations and shall file annually with the governor and the
presiding officer of each house of the legislature a complete and detailed written
report accounting for all gifts, grants, and donations received and disbursed, used, or
maintained by the department during the preceding fiscal year. Thig report shall be
included in the annual report required by Section 12.014 of this chapter.

SECTION 12. Section 12.023, Agriculture Code, is amended to read as follows:

Sec. 12.028. EXPIRATION OF REGISTRATION OR LICENSES [EAILURE-TO
PAY_EEES). The department by rule may adopt a system under which the registration
or licenses required by Section 14.004, 61.018, 71,043, 71.057, 75.004, 76.071, 76.105, or
182.021 of this code expire on various dates during the year. For the year in which
the registration or license expiration date i3 changed, fees payable on renewal of the
registration or license shall be prorated on a monthly basis so that each registrant or
licensee shall pay only that portion of the fee that is allocable to the number of
months during which the registration or license is valid. On renewal of the registra-
tion or license on the new expiration date, the total renewal fee is payable. [H{-the
'..-e,:ee this-code-to-reguire o-pav-an-additional-fee-for-the
person’s—failurv-{o-pay—in-a-—ti

[
paidi]
SECTION 13. Chapter 12, Agriculture Code, is amended by adding Section 12.024 to
read as follows:
Sec. 12.024. LATE RENEWAL OF LICENSE OR REGISTRATION. (a) This sec-
tion 18 applicable only to a renewal fee under Section 14.005, 71.048, 71.057, 75.004,
76.044, 76,078, 76.118, or 132.025 of this code.

(b) A late fee is assessed according to the following schedule:

Days Late Late Fee Amount
at least 1 but less than 31 20% of the remewal fee
at least 81 but less than 91 30% of the remewal fee
at least 91 but less than 365 100% of the renewal fee

{c) A person who fails to pay the renewal fee and the applicable late fee within one
year after the due date of the renewal fee is not eligible to renew a license. The
tneligible person may reapply for an initial license or registration.

SECTION 14. Chapter 12, Agriculture Code, is amended by adding Section 12.025 to
read as follows:

Sec. 12.025. PROGRAM ACCESSIBILITY PLAN. The department shall prepare
and maintain a written plan that describes how a person who does not speak English
or who has a physical, mental, or developmental disability can be provided reasonable
access to the department’s programs.

SECTION 15. Chapter 12, Agriculture Code, is amended by adding Section 12.026 to
read as follows:

Sec. 12.026. PUBLIC INTEREST INFORMATION; COMPLAINTS. (a) The depart-
ment shall prepare information of public interest describing the functions of the
department and the department’s procedures by which complaints are filed with and
resolved by the department. The department shall make the information available to
the public and appropriate state agencies.

(b) The department by rule shall establish methods by which consumers and service
recipients are notified of the name, mailing address, and telephone number of the
department for the purpose of directing complaints to the department. The depart-
ment may provide for that notification:
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(1) on each registration form, application, or written contract for services of an
individual or entity regulated by the department;

(2) on a sign prominently displayed in the place of business of each individua! or
entity regqulated by the department; or

(3) in a bill for service provided by an individual or entity regulated by the
department,

(c) The department shall keep an information file about each complaint filed with
the department that the department has authority to resolve.

(d) If a written complaint is filed with the department that the department has
authority to resolve, the department, at least quarterly and until final disposition of
the complaint, shall notify the parties to the complaint of the status of the complai.it
unless the notice would jeopardize an undercover investigation.

SECTION 16. Chapter 12, Agriculture Code, is amended by adding Section 12.027 to
read as follows:

Sec. 12.027. COMPETITIVE COST REVIEW PROGRAM. The department is suhject
to the requirements of Article 13, State Purchasing and General Services Act (Article
601b, Vernon's Texas Civil Statutes).

SECTION 17. Chapter 12, Agriculture Code, is amended by adding Section 12.028 to
read as follows:

Sec. 12.028. COMPETITIVE BIDDING OR ADVERTISING. (o) The department
may not adopt rules restricting competitive bidding or advertising by a person
regulated by the department except to prohibit false, misleading, or deceptive practic-
es by the person.

(b) The department may not include in its rules to prohibit false, misleading, or
deceptive practices by a person regulated by the department a rule that:

(1) restricts the use of any medium for advertising;

(2) restricts the person’s personal appearance or use of the person’s voice in an
advertisement;

(3) relates to the size or duration of an advertisement by the person; or
(4) restricts the person’s advertisement under a trade name.

SECTION 18. Chapter 12, Agriculture Code, is amended by adding Section 12.029 to
read as follows:

Sec. 142.029. MINORITY AND FEMALE-OWNED BUSINESS CONTRACTS. (o)
The department shall establish by rule policies to encourage minority and female-
owned small businesses to bid for contract and open market purchases of the
department and to assist those businesses in that bidding. The department shall
review the policies periodically to correct any deficiencies in the policies.

(b) The department annually shall determine the mumber, types, and value of
contracts awarded to minority and female-owned small businesses in the year preced-
ing the determination and the ratio of the number and the value of those contracts to
the number and the value of all contracts awarded by the department in that year.

(c) The department shall file the policies established under this section with the
'State Purchasing and General Services Commission and the Texas Department of
Commerce. The commission shall conduct an analysis of the department'’s policies
and the policies’ effectiveness and shall report the analysis to the governor, lieutenant
governor, and speaker of the house of representatives not later than December 81 of
each even-numbered year.

(d) In this section, “minority and female-owned small business” means a business
enterprise:

(1) that is independently owned and operated, that was formed for the purpose of
making a profit, and that has fewer than 100 employees and less than $1 million in
annual gross receipts; and
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(2) that is controlled by one or more socially and economically disadvantaged
persons who own at least 51 percent of the business enterprise and are socially
disadvantaged because of their identification as members of certain groups, in:lud-
ing women, black Americans, Mexican Americans and other Americans of Hispanic
origin, Asian Americans, and American Indians.

SECTION 19. Chapter 13, Agriculture Code, is amended by adding Section 138.007 to
read as follows:

Sec. 13.007. CIVIL PENALTY: INJUNCTION. (@) A person who violates this
chapter or a rule adopted under this chapter is liaklc to the state for a civil penalty
not to exceed $500 for each violation. Euach day a viclation continues may be
considered a separate violation for purposes of a civil penalty assessmnent,

() On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
Sile suit to collect tne penalty.

(¢c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting th. suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this chapter or a rule adoptcd under this chapter. On request of the
department, the attorney general or the county or district attorney of the county in
which the alleged violation is threatened or is occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or 18 occurring.

SECTION 20. Section 18.041, Agriculture Code, is amended to read as follows:

See. 13.041. PENALTIES; DEFENSE. (a) An offense under Section 15.021, 13.027,
18,029, or each of Sections 13.030 through 13.089 of this code is a Class C misdemeanor
[punishable-by--a-fine-of-not-less-than-$10-nor-more-than-$200].

{@)] It is a defense to prosecution under Sections 13.030-13.038 of this code that a
discrepancy between the actual weight or volume at the time of sale to a consumer and
the weight marked on the container or a discrepancy between the fill of a container and
the capacity of the container is due to unavoidable leakage, shrinkage, evaporation, waste,
or causes beyond the control of the seller acting in good faith.

SECTION 21. Section 13.191, Agriculture Code, is amended to read as follows:

Sec. 13.101. REQUIRED INSPECTION. (a) At least once every three years [each
year], or more often as required by the department, a weight or measure shall be
inspected and tested for correctness by a sealer if it:

(1) is kept for sale, sold, or used by a proprietor, agent, lessee, or employee in
proving the weight or measure, including the size, quantity, extent, or area, of any
item; or

(2) is purchased, offered, or submitted by a proprietor, agent, lessee, or employee for
sale, hire, or award.

(b) The department shall, to the extent necessary to ensure compliance with the
official standards, require additional inspection and testing of weights and measures.
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(c) [®)] A person who uses or keeps for use, or has or offers for sale, a weight or
measure i8 responsible for having the weight or measure inspected and tested as required
by this section [by-a-sealer].

(d) [(¢)] Unless the department requires an additional inspection [more—often-than

), a weight or measure that is inspected and found correct by a sealer may be
kept for use, used, kept or offered for sale, or sold [fer-one-year] without further testing.

¢ ]?ECTION 22. Subsection (b), Section 18.102, agriculture Code, is amended to read as
ollows:

(b) A weight or measure that has been tested, sealed, and certified correct by the
National Institute of Standards and Technology [Bureau-of-Standards] may be kept or
offered for sale or sold without being sealed under this subchapter.

SECTION 238. Section 13112, Agriculture Code, is amended to read as follows:

Sec. 13.112, TESTS FOR STATE INSTITUTIONS. As [At-least-once-cach—year—or
wmore-often—as] requested by tne State Purchasing and General Services Commission or
the governing body of a state institution, the department shall test each weight or
measure used by a state institution for any purpose, including a weight or measure used
in checking the receipt and distribution of supplies. The department shall report results
of the test to the chairman of the governing body of the institution.

SECTION 24. Subsections (a) and (b), Section 13.1183, Agriculture Code, are anended
to read as follows:

(a) The standards of weights and measures received from the United Statrs and
certified by the National Institute of Standards and Technology [Bureau-of-Sta/idards]
are the state's standards by which all state and local standards nf weights and rueasures
are tried, authenticated, proved, and sealed.

(b) The department shall maintain the official standards in a safe and suitable place in
the offices of the department. The standards may not be moved except for repairs or
certification. The department shall maintain the standards in good order and shall submit
them to the National Institute of Standards and Technology [Bureau-of-Standards] for
certification at least once each 10 years,

lS]ECTION 25. Subsection (a), Section 13.114, Agriculture Code, is amended to read as
follows:

(a) The department shall establish tolerances and specifications for commercial weigh-
ing and measuring apparat»s used in this state. The tolerances and specifications shall
be similar to those reci)m,mended by the National Institute of Standards and Technology

SECTION 26. Section 18122, Agriculture Code, is amended to read as follows:

Sec. 13.122. PENALTIES. [(a)] An off2nse under Section 13.108, 18,106, 18.114, or
each of Sections 18.116 through 18.121 of this code is a Class C misdemeanor i
by-afine-of-not-less-than-$25-nor-more-than-$100,

[ An-offense-under-Section-13.106,-13 « - T 3 80
punishuble-by-a-fine-of -not-loss-than-$10-nor-more-than-$200).

SECTION 27. Section 18.207, Agriculture Code, is amended to read as follows:

Sec. 13.207. LICENSING OF TESTERS. (a) Without holding a license issued under
this section, a person may not operate a testing apparatus to determine the percentage of
butterfat in milk or cream for the purpose of purchasing the milk or cream.

{(b) A person is entitled to a license as a tester if the person is reliable, competent, and
qualified to operate the apparatus in order to make an accurate test.

(c) Before issuing a license, the department may make necessary investigations of the
qualifications of an applicant, The department may refuse to license an applicant that the
department finds is not qualified under Subsection (b) of this section.
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(d) The department shall collect a fee of $10 for each license issued.
(e) A license issued under this sectlon is valid for one year.

[(@®] A licensee or a licensee's employer for valid reason may appoint a substitute
tester for a period of 16 days. The reason for the appointment must be reported to the
department. With approval of the department, the appointment may be extended for an
additional period not to exceed 10 days.

(9) The department shall revoke, modify, or suspend a license, assess an administra-
tive penolty, place on probation a person whose license has been suspended, or
reprimand a licensee for a violation of this subchapter or a rule adopted by the
department under this subchapter,

(h) If a license suspension is probated, the department may require the person to:
(1) report regularly to the department on matters that are the basis of the
probation;
(9) limit practice to the areas prescribed by the department; or
(3) continue or renew professional education until the person atlains a degree of

skill satisfactory to the department in those areas that are the basis of the

probation.

() If the department proposes to revoke, modify, or suspend a person’s license, the
person 18 entitled to a hearing before a hearings officer designated by the department.
The decision of the department is appealable in the same manner as provided for
contested cases under the Administrative Procedure and Texas Register Act (Article
6259-18a, Vernon's Texas Civil Statutes).

SECTION 28. Section 18.211, Agriculture Code, is amended to read as follows:

Sec. 13.211. DUTIES OF DISTRICT OR COUNTY ATTORNEY. The county or dis-
trict attorney of a county in which a violation ot’ thxs subchapber occurs shall mvestxgate
and prosecute the violation. [ ] :

; EECTION 29. Subsection (d), Section 138.212, Agriculture Code, is amended to read as
ollows:

{d) An offense under this section is a Class C misdemeanor [punishable-by-a-fine-not-to
exceed-$1,000]

SECTION 80. Section 18.256, Agriculture Code, is amended to read as follows:

Sec. 13.2656. CERTIFICATE. (a) A public weigher, whether elected or appointed, or
deputy public weigher may not officially weigh a commodity unless the weigher has
obtained from the department a certificate of authority.

(b) A state public weigher must submit a nonrefundable fee of $200 with the
application for a certificate of authority. A county public weigher or a deputy public
weigher must submtt a nonreﬁmdable fee of 350 unth the apphcatton for a certtﬁcate
of authonty Che-de : 5 £-2-08

SECTION 381. Chapter 13, Agriculture Code, is amended by adding Section 13.2565 to
read as follows:
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Sec, 18.2555. REVOCATION, MODIFICATION, OR SUSPENSION OF CERTIFI-
CATE. (a) The department shall revoke, modify, or suspend the certificate of authori-
ty of an appointed public weigher or a deputy of an appointed county public weigher,
assess an administrative penalty, place on probation the person whose certificate has
been suspended, or reprimand an appointed public weigher or a depuly of an
appointed county public weigher for a violation of this subchapter or a rule adopted
by the department under this subchapter.

() If a certificate suspension is probated, the department may require the person
to:

(1) report regularly to the department on matters that are the basis of the
probation;

(2) limit practice to the areas prescribed by the department; or

(8) continue or renew professional education until the person attains a degree of
skill satisfactory to the department in those areas that are the basis of the
probation.

(c) If the department proposes to revoke, modify, or suspend a person’s certificate,
the person 18 entitled to a hearing before a hearings officer designated by the
department. The decision of the department is appealable in the same manner as
provided for contested cases under the Administrative Procedure and Texas Register
Act (Article 6252-13a, Vernon's Texas Civil Statutes).

; SlECTION 32, Subsection (b), Section 14.005, Agriculture Code, is amended to read as
ollows:

(b) An applicant must file a separate application for each license, renewal, or amend-
ment and shall accompany each application for a license or renewal with a nonrefundable
annual license fee of $30 [license-fes]. The department shall prescribe the information to
be contained in the application. A person who fails to submit a renewal fee on or before
the expiration date of the license must pay, in addition to the renewal fee, the late fee
provided by Section 12.024 of this code.

SECTION 88. Section 14.015, Agriculture Code, is amended to read as follows:

Sec. 14.015. DENIAL, REVOCATION, MODIFICATION, OR SUSPENSION[,-REV-
OCA&ION,-OR-DEN-IA.L] OF LICENSE, (8) The department may deny an application
for a lzcense 1f the applzcant fazls to comply [suspend,-mwke,-or—dmy—a-hwmm

------

wolated-er—failed—to—oomply] w1th a requlrementof thls subchapter ora ruleadopted by
the department under this subchapter.

(b) The department shall revoke, modify, or suspend a license, assess an administra-
tive penally, place on probation a person whose license has been suspended, or
reprimand a licensee for a violation of this subchapter or a rule adopted by the
department under this subchapter.

(c) If the department considers it necessary, the department may suspend a license
without hearing for a period not to exceed 30 days.

(d) If a license suspension is probated, the department may require the person to:

(1) report regularly to the department on matters that are the basis of the
probation;

(2) limit practice to the areas prescribed by the department, or

(3) continue or renew professional education until the person attains a degree of
skilll’ satisfactory to the department in those areas that are the basis of the
probation.

(e) Except as provided by Subsection (c) of this section, if the department proposes
to deny, revoke, modify, or suspend a person’s application or license, the person is
entitled to a hearing before a hearings officer designated by the department. The
decision of the department is appealable in the same manner as provided for
contested cases under the Administrative Procedure and Texas Register Act (Article
6252-18a, Vernon’s Texas Civil Statutes).
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SECTION 84. Subsection (b), Section 16.010, Agriculture Code, is amended to read as
follows:

(b) An offense under this sectior]1 is a Class C misdemeanor [punishable-by-a-fine-ofnot
less-than-$10-nor-more-than-$500].

SECTION 85. Subsection (a), Section 41,059, Agriculture Code, is amended to read as
follows:

(8) The board shall file with the commissioner a proposed budget and may expend
funds only after the commissioner has approved the budget. If after thorough review
the commissioner disapproves the proposed budget, the commissioner shall return the
proposed budget to the submitting board not later than the 45th day after the date on
which the proposed budget is submitted with a statement of reasons for disapproval.

SECTION 86. Subsection (b), Section 41.103, Agriculture Code, is amended to read as
follows:

(b) An offense under this section is a Class C misdemeanor [punishable-by:
[(1)-a-fine-of-not-less-than-$50-nor-more-than-$200;

o
0
s s s
coniinaman N ha.count g 0 NG QAR han d

SECTION 87. Subsection (b), Secti
follows:
(b) An offense under this section is a Class B misdemeanor [punishable-by:

)
t

on 538.024, Agriculture Code, is amended to read as

Rde Hi8-8UDBEs ].
ture Code, is amended by adding Section 61.0135 to

SECTION 88. Chapter 6
read as follows:

Sec. 61.0185. REVOCATION, MODIFICATION, OR SUSPENSION OF LICENSE.
(a) The department shall revoke, modify, or suspend a license, assess an administra-
tive penally, place on probation a person whose license has been suspended, or
reprimand a licensee for a violation of this chapter or a rule adopted by the
department under this chapter.

() If a license suspension is probated, the department may require the person to:
(1) report regularly to the department on matters that are the basis of the
probation;
(2) limit practice to the areas prescribed by the department; or
(8) continue or renew professional education until the person attains a degree of

skill satisfactory to the department in those areas that are the basis of the
probation.

(c) If the department proposes to revoke, modify, or suspend a person’s license, the
person is entitled to a hearing before a hearings officer designated by the department.
The decision of the department is appealable in the same manner as provided for
contested cases under the Administrative Procedure and Texas Register Act (Article
6252-18a, Vernon's Texas Civil Statutes).

¢ ]SIECTION 39. Subsection (c), Section 61.018, Agriculture Code, is amended to read as
ollows: '

(¢) An offense under this section is a Class C misdemeanor [punizshable-by-a-fine-net

'e:.e"_ $50,-unless-the-accused-has-been-previous convieted-of-a-similar-offensein
which-case-the-fine-may-not-exceed-$200].

SECTION 40. Section 62.005, Agriculture Code, is amended by adding Subsection (d)
to read as follows;

1, Agricul
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(d) An application for licensing as a Foundation, Registered, or Certified producer

g‘f seed or plants must be accompanied by a nonrefundable license fee not to exceed
100, as provided by department rule,

SECTION 41. Chapter 62, Agriculture Code, is amended by adding Section 62.0065 to
read az follows:

Sec. 62.0065. NOTICE AND ANALYSIS OF EXAMINATION RESULTS. (a) Not
later than the $0th day after the date on which a licensing or registration examina-
tion is administered under this chapter, the board shall notify each examinee of the
resulls of the evamination. However, if an examination is graded or reviewed by a
national testing service, the board shall motify examinees of the results of the
examination not later than the 14th day after the date on which the board receives the
results from the testing service. If the motice of examination resulls graded or
reviewed by a national testing service will be delayed for longer than 90 days after the
examination date, the board shall notify the examinee of the reason Jor the delay
before the 90th day.

() If requested in writing by a person who fails a licensing or registration
examination administered under this chapter, the board shall furnish the person with
an analysis of the person’s performance on the examination.

SECTION 42. Section 62.010, Agriculture Code, is amended to read as follows:

Sec. 62.010. REVOCATION, MODIFICATION, OR SUSPENSION OF REGISTRA-
TION OR{;] LICENSE(,—~OR—CERTIFICATION]. (8) The department shall revoke,
modify, or suspend the registration or license of [ i

] a registered plant breeder or licensed producer of Foundation, Reg-
istered, or Certified seed or plants, place on probation a person whose registration or
license has been suspended, or reprimand a registrant or licensee if the person makes
[has-made] exaggerated claims for products, fails [or—has—failed] to observe any rule
governing the maintenance and production of a certified class of seed or plants that he or
ghe is registered or licensed to produce or maintain, or violates another requirement of

this chapter or a rule adopted by the board or the department under this chapter [the
e: 0-tRe-Dreeder-or-proauser-o he-time-and-place-of g

day-on-which-notice-is-issued].
(b) If a suspension of a license or registration is probated, the department may
require the person to:
(1) report regularly to the department on matters that are the basis of the
probation;
(2) limit practice to the areas prescribed by the department; or
(3) continue or renew professional education until the person attains a degree of
skilll) .:qtiafactom/ to the department_ in those areas that are the basis of the
probation,

© If [a_t—tho—hom'-ing,] the department revokes a [ﬁnds—ﬂaat—the—ugasm:od-phm

] reitin or lin, the departent shall [] order the
cancellation and withdrawal of all appropriate certification labels previously issued for the
seed or plants,

(d) If the department proposes to revoke, modify, or suspend a person’s registration
or license, the person is entitled to a hearing before a hearings officer designated by
the department. The board shall prescribe procedures by which all decisions of the
department to revoke, modify, or suspend a registration or license issued under this
chapterar_’eangealablqto the board [(e)—A-registered-plant-breeder-orliconsed produce

canka_has haan evoked-and-whosa-cert
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SECTION 48. Section 62.011, Agriculture Code, is amended to read as follows:
Sec. 62.011. PENALTIES. (8) A person commits an offense if the person:

(1) sells or offers for sale in this state seed or plants with labeling or packaging
accompanying the seed or plants using the terms “from officially inspected fields,”

“state inspected,” “approved seed,” “approved plants,” “approved sods,” “approved
trees,” “inspected fields,” ‘“‘foundation seed,” “certified plants,” or terms having the
same meaning, unless the seed or plants have been certified as Foundation, Registered,
or Certified seed or plants;

(2) represents himself or herself to be a registered plant breeler or licensed producer
of Foundation, Registered, or Certified seed or plants unless he or she has been
registered or licensed under this chapter;

(3) sells or offers for sale in this state Foundation, Registered, or Certified seed or
plants that are not in compliance with this chapter or with the rules adopted under this
chapter;

(4) sells or offers for sale seed or plants represented to be certified in explicit oral or
written statements or by misleading oral or written statements if the seed or plants
have not been certified or have not been certified as being of the class of which they are
represented;

(6) violates Section 62.007(c) of this code; or

(6) violates Section 62.009(c), (d), or {e) of this code.

(b) An offense under Subsection (a)(1), (a)(2), (@)(5), or (a)6) of this section is a Class C
misdemeanor [punishable-by:

[MHMMWMMMOO,

[ e PRIITL
[ '].

(c)_ An offense under Subsection (a)(8) or (a)(4) of this section is a Class B misdemeanor

fine-of-not-more-than-$1,000].
SECTION 44. Section 71.012, Agrjculture Code, is amended to read as follows:
Sec, 71,012, CIVIL PENALTY; INJUNCTION. (8) A person who violates this sub-
chapter or a rule adopted under this subchapter is liable to the state for a civil
penalty of not less than $250 nor more than $10,000 for each violation. Each day a
violation continues may be conszdered a separate molatwn for purposes of a cwzl
penalty assessment [ ate—o 65 uding hin_m

subchapteris hle-to-th ang n-the-amo .V,.'_'_n. S

(b) On request of the department, the attomey general or the county attorney or
district attorney of the county in whwh the molatwn 18 allegcd to have occurred shall
Sile suit to collect the penalty [The-attorneygeneral-sha ate-suit-for-the-recove
of-a-penaltyunder-this-section]

(¢) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
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with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit
shue-for-a-sui nder-this-section-is-in-Travis-County).

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation is threatened or 1s occurring shall file suit for the
injunctive relief, Venue is in the county in which the alleged violation is threatened
or 18 occurring.

SECTION 45. Subsection (b), Section 71.018, Agriculture Code, is amended to read as
follows:

(b) An offense under this section is a Class C misdemeanor [pumﬁbable—by—a—ﬂne—m&-&o
exceed-$100].

SECTION 46. Section 71.041, Agriculture Code, is amended to read as follows:
Sec. 71.041, DEFINITIONS. In this subchapter:

(1) “Florist” means a person who maintains, grows, raises, or buys and offers for
sale or lease for profit florist items.

{2) “Florist item” means a cut flower, potted plant, blooming plant, inside foliage
plant, bedding plant, corsage flower, cut foliage, floral decoration, or live decorative
material,

(8) “Nursery product” includes a tree, shrub, vine, cutting, graft, scion, grass, bulb,
or bud that is grown for, kept for, or is capable of, propagation and distribution for sale
or lease.

(4) “Nursery grower” means a person who grows more than 50 percent of the
nursery products that the person either sells or leases, regardless of the variety sold,
leased, or grown.

SECTION 47. Section 71.042, Agriculture Code, is amended to read as follows:

Sec. 71,042, DUTY OF DEPARTMENT; RULES. The department shall enforce this
subchapter and may adopt rules as necessary for the immunity and protection of plants
from diseases and insect pests, including rules that:

(ld) regulate the traffic, growing, shipping, [and] selling, and leasing of nursery
products;

(2) provide for the inspection and control of florist items; and

(3) relate to city, private, or public parks, or shade trees, shrubbery, and ornamentals
along city streets or property or on city residences.

SECTION 48. Section 71.048, Agriculture Code, is amended to read as follows:

Sec. 71.043. ANNUAL REGISTRATION [GHIEE-INSPECTOR)]. (a) A florist or
nursery owner must register with the department under this section each nursery,
greenhouse, orchard, garden, or other place growing for sale or lease, offering for sale
or lease, or otherwise distributing a florist item or nursery product.

(b) A florist or nursery owner may apply for registration or renewal of registration
by submitting an application prescribed by the department and a nonrefundable
annual fee. The fee shall be based on the size and type of a location, as defined by
department rule, where a florist or nursery owner grows for sale or lease or offers for
sale or lease a florist item or nursery product,

(c) Registrations under this section expire one year after issuance. A person who
Juils to submit a renewal fee on or before the expiration date of the registration must
pay, in addition to the renewal fee, the lale fee provided by Section 12.024 of this code.

(d) Upon receipt of the correct annual registration fee, the department shall issue a
registration certificate for each location a florist or nursery owner has registered,

(e) A person may not offer for sale or lease a nursery product or florist item
without a registration certificate issued under this section. i8si
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SECTION 49, Sectlon 71.044, Agnculture Code, is amended to read as follows:

Sec. 71.044, [ANNUAL] INSPECTION. (a) At least once every three years [each
year] the department shall inspect each nursery, greenhouse, orchard, garden, florist, or
other place growing for sale or lease or offering for sale or lease a nursery product,
florist item, or other item of plant life in order to determine if the product, item, or
p;emises are infected with a disease or insect pest injurious to human, animal, or plant
life.

(b) The department shall perform additional inspections to the extent necessary to
ensure compliance with this subchapter and quarantine agreements with the federal
government and other state governments.

(c) A department inspector may examine invoices or other documents relating to
the shipping and receiving of nursery/floral products for the purpose of determining
the origin, transit, and chain of custody of nursery/floral items found to be:

(1) infested with pests or infected with plant disease; or

(2) shipped in violation of state or federal quarantine laws, regulations, or
agreements.
SECTION 50. Section 71.055, Agriculture Code, is amended to read as follows:

Sec. 71.055. REVOCATION OF CERTIFICATE. The department may revoke a certifi-
cate [of-inspection] issued under this subchapter if it finds that the person to whom the
certificate was issued:

(1) made a false representation; or

(2) violated or refused to comply with this subchapter or a rule or instruction of the
department under this subchapter.

SECTION 51. Subsection (a), Section 71.050, Agriculture Code, is amended to read as
follows:

(a) Each nursery product or florist item offered for sale or lease, consigned for
shipment, or shipped by freight, express, or other means of transportation shall be
accompanied by a copy of the certificate of inspection issued by the department.

]SIECTION 52. Subsection (c), Section 71.052, Agriculture Code, is amended to read as
follows:

(¢) The department may adopt suitable rules governing the sale or lease and shipment
of camellias and other products as necessary for the control of camellia flower blight.

SECTION 53. Section 71.063, Agriculture Code, is amended to read as follows:

Sec. 71.053. INSPECTION OF SHIPMENTS, (a) The department shall inspect ship-
ments of nursery products or florist items in this state to determine if the shipments are
accompanied by the tags and certificates required by this subchapter and are free of
pests or plant diseases.

(b) If the department finds that a shipment of a nursery product or florist item is
diseased or pest-infested, the department shall take action necessary to abate the
nuisance and protect the public health and welfare as provided in Section 71.046 of
this subchapter.

(c) [®)] If the department finds that a shipment of a nursery product or florist item is
not accompanied by a required tag or certificate, the department shall treat the shipment
as infected and may destmy or dlspose of the shlpment as promded in Sect:on 71 046‘ of
this subchapter. [Money-rece : po

]
SECTION 54, Section 71.056, Agriculture Code, is amended to read as follows:

ﬁec 71[056 INSPECTION FEE [EEES] (a) 'I'he department shall fix by rule and
collect a [inspec scordance-with seatic
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allfix-the] fee for inspection of nursery products or florist items
for the issuance of an importation certificate.
(b) [(e)] The department shall account for fees collected under this section in the
manner and method prescribed by the state auditor,
SECTION 55. Section 71.057, Agriculture Code, is amended to read as follows:
Sec. 71.057. NURSERY DEALERS AND AGENTS; ANNUAL REGISTRATION. (a)
A person who buys and sells or leases or offers for sale or lease a nursery product and

who has facilities that maintain or preserve the nursery product and prevent that product
from becommg dry, mfested or dlseased is a nursery dea]er [and—shall—peg-xstep—a

(b) A person is a nursery agent if the person sells or leases, offers for sale or lease, or
takes mail orders for the sale or lease of a nursery product and:

(1) is entirely under the control of a nursery grower or nursery dealer with whom the
nursery product offered for sale or lease originates; or

(2) operates on a cooperative basis for handling a nursery product with a nursery
grower or nursery dealer.

(c) A nursery agent shall possess proper credentials from the nursery grower or
nursery dealer the agent represents or cooperates with. A nursery agent who fails to
possess proper credentials is subject to this subchapter as a nursery dealer.

(d) A nurse:y dealer or nursery agent must register with the department under this
section before offering for sale or lease or otherwise distributing a nursery product.

(e) A nursery dealer or nursery agent may apply for registration or renewal of
registration by submitting an application prescribed by the department and a
nonrefundable annual fee. The fee shall be based on the size and type of a location,
as defined by department rule, where a nursery dealer or nursery agent offers a
nursery product for sale or lease.

(P Registrations under this section expire one year afler issuance. A person who
Jails to submit a renewal fee on or before the expiration date of the registration must
pay, in addition to the renewal fee, the late fee provided by Section 12.024 of this code.

(9) Upon receipt of the co~rect annual registration fee, the department shall issue a
registration certificate for each location a florist or nursery owner has registered.
SECTION 56. Section 71.058, Agriculture Code, is amended to read as follows:
Sec. 71.058. PENALTIES. (a) A person commits an offense if the person wilfully or
negligently:
(1) violates a provision of this subchapter [other-than-Seetion-71,052-0fthiscode]; or
(2) fails or refuses to comply with a notice, order, or rule of the department under
this subchapter.

(b)[ pe ::-.:----v: a5-0 :-:: if-the-person-i
wolaben—of-Sechon—ll&S&ef—tMs—cede.

(c) Each day that a person maintains premises in a condmon not in compliance with
this subchapter after receiving notice by registered or certified mail under Section 71.046
of this code is a separate offense

(d) [An-o

B BHE6-UEE H{PE8CHO
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[e)] A person commits a separate offense for each camellia plant or flower imported.

SECTION 57. Chapter 71, Agriculture Code, is amended by adding Section 71.069 to
read as follows:

Sec. 71.059. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
subchapter or a rule adopted under this subchapter is liable to the state for a civil
penalty of not less than $50 nor more than $1,000 for each violation. Each day a
violation continues may be considered a separate violation for purposes of a civil
penalty assessment,

(b) On request of the department, the attorney general or the county atlorney or
district attorney of the county in which the violation is alleged to have occurred shall
Jile suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit,

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation is threatened or 18 occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or is occurring.

SECTION &8. Chapter 71, Agriculture Code, is amended by adding Section 71.060 to
read as follows:

Sec. 71.060. STOP-SALE ORDER. (a) If the department has reason to believe that
a florist item or nursery product is in violation of this subchapter or a rule adopted
under this subchapter, the department may issue and enforce a written order to stop
the sale of the florist item or nursery product. The department shall present the
order to the owner or the person in control of the florist item or nursery product.
The person who recetves the order may not sell the florist item or nursery product
until discharged by a court under Subsection (b) of this section or until the depart-
ment determines that the florist item or nursery product is in compliance with this
subchapter and the rules adopted under this subchapter.

(b) The owner or the person in control of any florist item or nursery product
prohibited from sale by an order of the department is entitled to sue in a court of
competent jurisdiction where the florist item or nursery product is found for a
Judgment as to the justification of the order and for the discharge of the florist item
or nursery product from the order in accordance with the findings of the court.

(c) This section does not limit the right of the department to proceed as authorized
by another section of this subchapter.

. i?]»ECTION 59. Subsection (b), Section 71.116, Agriculture Code, is amended to read as
ollows:

(b) An offense under this sectioxi is a Class C misdemeanor [punishable-by-afine-of-net
less-than-$25-nor-more-than-$100].

SECTION 60. Chapter 71, Agriculture Code, is amended by adding Section 71.117 to
read as follows;

Sec. 71.117. CIVIL PENALTY; INJUNCTION. (@) A person who violates this
subchapter or a rule adopted under this subchapter is liable to the state for a civil
penalty of not less than $250 nor more than $10,000 for each violation. Each day a
violation continues may be considered a separate violation for purposes of a civil
penalty assessment.

() On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
file suit to collect the penalty.
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(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suil.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation is threatened or is occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or is occurring.

SECTION 61. Subsection (g), Section 72.042, Agriculture Code, is amended to read as
follows:

(g) If the court finds the premises to be a public nuisance, the department may enter
the premises and place them in compliance with the order. The owner shall pay to the
department an amount not to exceed twice the minimum wage established under state
law [25-cents] a person, as allowed by the court, for each hour actually expended placing
the premises in compliance with the order. In addition, the owner shall pay to the
department the sum of $250 [$25), not as a penalty but as reasonable compensation for
the time involved in the execution of the order.

SECTION 62. Chapter 72, Agriculture Code, is amended by adding Section 72.046 to
read as follows:

Sec. 72.046. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
chapter or a rule adopted under this chapter is liable to the state for a civil penalty of
not less than $250 nor more than $10,000 for each violation. Each day a violation
continues may be considered a separate violation for purposes of a civil penalty
assessment.

() On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
Sile suit to collect the penalty.

(c) A civil penally collected under this section shall be deposited in the state
treasury to the credit of the General Rr .nue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit,

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this chapter or a rule adopted under this chapter. On request of the
department, the attorney general or the county or district attorney of the county in
which the alleged violation is threatened or is occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or 18 occurring.

SECTION 63. Section 72,061, Agriculture Code, is amended to read as follows:

Sec. 72.061. GENERAL PENALTY. (a) A person who violates any provision of this
chapter for which a separate penalty is not provided commits an offense,

(b) An offense under this section is a Class C misdemeanor [punishable by a-fine-not-te
exceod-$200).

SECTION 64. Subsection (b), Section 72.062, Agriculture Code, is amended to read as
follows:

{b) An offense under this section is a Class C misdemeanor [punishable-by-a-fine-not-to
exceed-$200].

SECTION 65. Subsection (b), Section 72.063, Agriculture Code, is amended to read as
follows:
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(b) An offense under this section is a Class C misdemeanor [punishable-by-a-fine-not-te
excead-$200]

SECTION 66. Subsection (b), Section 72.064, Agriculture Code, is amended to read as
follows:

(b) An offense under this section is a Class C misdemeanor [punishable-by-a-fine-not-te
exceed-$200),

SECTION 67. Section 78.002, Agriculture Code, is amended to read as follows:

Sec, 78.002, POLICY. The state recognizes that the citrus industry is a valuable asset
and that [the] citrus fruit and trees are [erop-is] highly susceptible to the ravages of
ingects, pests, and plant diseases. The state shall use all constitutional measures to
protect this industry from destruction by pests and diseases.

SECTION 68. Section 78.005, Agriculture Code, is amended to read as follows:

Sec. 73.006. MOVEMENT OF INFECTED NURSERY PRODUCTS AND OTHER
HOSTS INTO CITRUS ZONE. A person may not ship into the citrus zone a nursery
product, seed, citrus fruit, or other host infected with a pest or disease listed in Section
73.004(b) of this code.

SECTION 69, Subsections (b) and (c), Section 78.009, Agriculture Code, are amended
to read as follows:

(b) An offense under Section 78.005 of this code is a Class A misdemeanor [punishable

both ne-and-confinement-unde his-subseetio ].
{c) An offense under Section 73.006 of this code ]is a Class C misdemeanor [punishable

s

SECTION 70. Chapter 78, Agriculture Code, is amended by adding Section 78.010 to
read as follows:

Sec. 78.010, CIVIL PENALTY; INJUNCTION. (a) A person who violates this
chapter or a rule adopted under this chapter is liable to the state for a civil penalty of
not less than $250 nor more than $10,000 for each violation. Each day a violation
continues may be considered a separate violation for purposes of a civil penalty
assessment,

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
Jile suit to collect the penalty.

(c) A civil penally collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this chapter or a rule adopted under this chapter. On request of the
department, the attorney general or the county or district attorney of the county in
which the alleged violation is threatened or is occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or 18 occurring.
¢ SIECTION 71. Subsection (i), Section 74.004, Agriculture Code, is amended to read as

ollows:

(i) Reimbursement under Subsection (e) of this section does not prevent the department
from seeking criminal or ctvil sanctions under this subchapter,

¢ lleCTION 72. Subsection (b), Section 74.007, Agriculture Code, is amended to read as
ollows:
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(b) An offense under this section is a Class B misdemeanor [punishable-bys
[@)-a-fine-of-not-less-than-$50-nor-more-than-$500;
[MMWWHMMHMW

SECTION 78. Chapter 14, Agncultare Code, is amended by adding Section 74.008 to
read as follows:

Sec. 74.008. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
subchapter or a rule adopted under this subchapter is liable to the state for a civil
penalty of not less than $250 nor more than $10,000 for each violation. Each day a
violation continues may be considered a separate violation for purposes of a civil
penalty assessment.

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shull
Sile suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation is threatened or 13 occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or is occurring.

]SIECTION 74, Subsection (b), Section 74.061, Agriculture Code, is amended to read as
follows:

{b) An offense under this section is a Class B misdemeanor [punishable-bi;
[ammmwmmmm_ssoo,

[ o than

(2 on].

SECTION 75. Chapter 74, Agnculture Code, is amended by adding Section 74.062 to
read as follows:

Sec. 74.062. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
subchapter or a rule adopted under this subchapter is liable to the state for a civil
penalty of not less than $250 nor more than $10,000 for each violation. Each day a
violation continues may be considered a separate violation for purposes of a civil
penalty assessment.

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county tn which the violation is alleged to have occurred shall
Jile suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Reveaue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided beiween the State of Texas and the local government or goveri:ments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The departiment is entitled to appropriate injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation is tnreatened or is occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or is occurring.
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SECTION 176. Section 75.004, Agriculture Code, is amended by adding Subsection (f)
to read as follows:

() A person who fails to submit a renewal fee on or before the expiration date of the
license must pay, in addition to the renewal fee, the late fee provided by Section 12.024
of this code.

SECTION 71. Chapter 75, Agriculture Code, is amended by adding Section 75.0055 to
read as follows:

Sec. 75.0055. REVOCATION, MODIFICATION, OR SUSPENSION OF LICENSE.
(a) The department shall revoke, modify, or suspend a license, assess an administra-
tive penalty, suspend an administrative penalty for good cause, place on probation a
person whose license has been suspended, or reprimand a licensee for a violation of
Section 75.005 of this code or a rule adopted by the department under that section.

) If a license suspension is probated, the department may require the person to:

(1) report regularly to the department on matters that are the basis of the
probation;

(2) limit practice to the areas prescribed by the department; or

(3) continue or renew professional education until the person attains a degree of
skill satisfactory to the department in those areas that are the basis of the
probation,

{c) If the department proposes tv revoke, modify, or suspend a person’s license, the
person is entitled to a hearing before a hearings officer designated by the department.
The decision of the department is appealable in the same manner as provided for
contested cases under the Administrative Procedure and Texas Register Act (Article
6252~13a, Vernon’s Texas Civil Statules).

SECTION 78. Section 75.024, Agriculture Code, is amended by amending Subsections
(b) and (c) and by adding Subsection (d) to read as follows:

(b) An offense under this sectlon isa Class A mlsdemeanor [punishable-by:

(c) Section 76.1555 of this code, which provides for the assessment of administrative
penalties, applies to a person who violates this chapter or a rule or order adopted by
the department under this chapter.

(d) A [The] penalty provided by this section does not affect the civil liability of a person
convicted under this section.

SECTION 79. Section 76.007, Agriculture Code, is amended to read as follows:

Sec. 76.007. INTERAGENCY COOPERATION [GOOPERATIVE-AGREEMENTS;
GRANTSIN-AID]. (a) The department shall be the lead agency for pesticide regulation
in Texas. In cooperation with the U.S. Environmental Protection Agency or any
Sfederal agency responsible for implementation of federal pesticide law, the depart-
ment shall:

(1) register pesticides for use in Texas;

(2) adopt lists of state-limited-use pesticides;

(3) provide for training, certification, and licensure of all classes of pesticide
applicators;

(4) enforce pesticide laws and regulations governing the safe handling, use,
storage, distrihution, and disposal of pesticide products; and

(5) adopt rules to carry out the provisions of this chapter.

(b) The Texas Water Commission shall have principal authority to regulate and
control water pollution,

(c) The department shall seek acvice from the Texas Water Commission, tie Parks
and Wildlife Department, the Texas Department of Health, and the Texas Agri-
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cultural Extension Service in reviewing applications for special local need or emer-
gency pesticide registrations, The department shall act expeditiously to review any
application for special local need or emergency pesticide registrations.

(d) The department shall give written notice to the Texas Water Commission
whenever it has probable cause to believe that serious contamination of water has
occurred as a result of use, misuse, manufacture, storage, or disposal of pesticides so
that the Texas Water Commission may proceed with an investigation of possible
violation of the Water Code.

(1) If the Texas Water Commission determines that a violation of the Water Code
has occurred, the commission shall seek the remedies provided by the Water Code.

(9) If the department determines that a violation of the Agriculture Code has
occurred regarding the use, manufacture, storage, or disposal of pesticides, the
department shall seek the remedies provided by this code.

(3) The foregoing remedies shall not be mutually exclusive.

(e) The Texas Water Commission shall give written notice to the department
whenever it has probable cause to believe that serious contamination of water has
occurred as a result of the use, misuse, storage, disposal, or manufacture of pesticides
8o that the depariment may proceed with an investigation to determine if a violation
of the Agriculture Code has occurred. -

(1) If the department determines that a violation of the Agriculture Code has
occurred, the department shall seek the remedies provided by this code.

(2) If the Texas Water Commission determines that a violation of the Water Code
has occurred, the Texas Water Commission shall seek the remedies provided by the
Water Code.

(8) The foregoing remedies shall not be mutually exclusive.

() The department shall consult with the Texas Department of Health before
denying or canceling a pesticide registration because of a suspected public health
threat. The department shall also coordinate enforcement efforts with the depart-
ment of health when a serious public health threat is suspected.

(9) A regulatory agency may receive grants-in-aid from any federal agency and may
enter into cooperative agreements with a federal agency, an agency of this state, a
subdivision of this state, or an agency of another state for the purpose of obtaining
assistance in the implementation of this chapter.

SECTION 80. Section 76.003, Agriculture Code, is amended to read as follows:

Sec. 76.008. STATE-LIMITED-USE PESTICIDES. (a) After notice and public hearing,
the department may adopt lists of state-limited-use pesticides for the entire state or for a
designated area within the state.

(b) A pesticide may be included on a list of state-limited-use pesticides if the department
determines that, when used as directed or in accordance with widespread and commonly
recognized practice, the pesticide requires additional restrictions to prevent unreasonable
risk to man or the environment, taking into account the economic, social, and environmen-
tal costs and benefits of use of the pesticide. However, the department shall not place a
pesticide on the state-limited-use list solely on the basis of actual damage or risk of
damage to waler quality without first obtaining approval from the Texas Water
Commission based on the impact of the pesticidc's use on water quality.

(¢) The department shall formally request an opinion regarding impact on water
quality from the Texas Water Commission during department consideration of any
amendments to the current list of state-limited-use pesticides.

(@) At the direction of the Texas Water Commission in conjunction with its
responsibilities pursuant to Chapter 26, Water Code, the department shall add any
pesticide to the state-limited-use list, and the department shall issue regulations
regarding the lime, place, and conditions of such pesticide’s use.

(¢) The department may regulate the time and conditions of use of a state-limited-use
pesticide and may require that it be purchased or used only:
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(1) with permission of the department;

(2) under direct supervision of the department in certain areas under certain condi-
tions; or

(8) in specified quantities and concentrations,

() [(d)] The department may require a person authorized to distribute or use a
state-limited-use pesticide to maintain records of the person’s distribution or use and may
require that the records be kept separate from other business records.

SECTION 81. Section 76.004, Agriculture Code, is amended to read as follows:

Sec. 76.004. DEPARTMENT RULES. (a) After notice, the department shall conduct
at least five regional hearings throughout the state before the adoption of any rule for
carrying out the provisions of this chapter. Thereafter, [and-hearing,] the department
may adopt rules for carrying out the provisions of this chapter, including rules providing
for:

(1) the collection, examination, and reporting of records, devices, and samples of
pesticides;

(2) the safe handling, transportation, storage, display, distribution, or disposal of
pesticides and pesticide containers; [and]

(3) labeling requirements for pesticides and devices required to be registered under
this chapter; and

(4) compliance with federal pesticide rules and regulations.

() Any rules adopted by the department for the purpose of protection or enhance-
ment of water guality shall not be inconsistent with rules developed for the protection
or enhancement of water quality by the Texas Water Commission pursuant to
recommendations of the Groundwater Protection Committee.

SECTION 82. Subchapter A, Chapter 76, Agriculture Code, is amended by adding
Section 76.009 to read as follows:

Sec. 76.009. AGRICULTURE RESOURCES PROTECTION AUTHORITY. (a) The
Agriculture Resources Protection Authority is an agency of state government. The
authority is composed of the following nine members:

(1) the director of the Texas Agricultural Experiment Station;
(2) the dean of the College of Agricultural Sciences of Texas Tech University;
(3) the dean of The University of Texas School of Public Health at Houston;

(4) the director of the environmental epidemiology program of the Texas Depart-
ment of Health;
(5) the chief of the groundwater conservation section of the Texas Water Commis-
sion;
(6) the director of the Institute for International Agribusiness Studies of Prairie

View A&M University;

(7) one person appointed by the governor to represent the interests of consumers;
(8) a producer of agricultural products appointed by the governor; and
(9) the commissioner of agriculture.

(b) A person appointed by the governor, with the advice and consent of the senate,
under Subdivision (7) or (8) of Subsection (a) of this section serves a two-year term
. ending on February 1 of each odd-numbered year. A vacancy in one of those
positions shall be filled by appointment by the governor for the unexpired term.

(c) The commissioner of agriculture is the presiding officer of the authority.

(d) The authority shall meet quarterly and at the call of the presiding officer or a

majority of the members. To take an action, the authority must approve the action
by a concurring vote of a majority of the total membership of the authority.

(e) A member may mot receive compensation for service as a member of the
authority. A member is entitled to reimbursement for actual and necessary expenses
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incurred in the performance of the functions of the authority, subject to any
limitations on reimbursement provided by the General Appropriations Act.

() The delegation of functions under this section is designed to avoid overlapping
responsibilities, to provide a means for all involved agencies to participate in the
regulation of pesticides, and to clarify various areas of responsibility. :

(9) The authority is the coordinating body for the policies and programs of manage-
ment, regulation, and control of pesticides conducted by the department, the State
Soil and Water Conservation Board, the Texas Agricultural Extension Service, the
Texas Department of Health, the Texas Water Commission, and the Texas Structural
Pest Control Board. Notwithstanding any other provision of this code or of any other
law, the authority may:

(1) adopt any rule relating lo pesticides, including a rule that amends or repeals
an existing rule, except that the authority may not:

(A) adopt, amend, or repeal a rule under Chapter 125 of this code;

(B) repeal a rule that was adopted by an agency for which the authority is the
coordinating body and that was in effect on May 1, 1989; or

(C) amend a rule in effect on May 1, 1989, that would make the rule less
protective of the public health, safety, or welfare;

(2) review and approve or disapprove any rule relating to pesticides that is
proposed by an agency for which the authority is the coordinating body, except a
rule under Chapter 125 of this code;

(3) cooperate with and advise the department, the State Soil and Water Conserva-
tion Board, the Texas Agricultural Extension Service, the Teras Department of
Health, the Texas Water Commission, the Texas Structural Pest Control Board, and
any other state agency that may be concerned with the regulation of pesticides and
notify those agencies of any rule the authority intends to adopt;

(4) collect, analyze, and disseminate information necessary for the effective oper-
ation of all existing or contemplated programs regulating pesticides;

(5) provide professional advice to private agencies and citizens of this state on
matters relating to pesticides in cooperation with other state agencies, with profes-
sional groups, and with either state or private educational institutions;

(6) accept gifts, devises, and bequests and, with the approval of the governor,
comply with the terms and conditions of any grant to accomplish any of the
purposes of the authority;

(7) inform and advise the governor on matters involving pesticides and prepare
and recommend to the governor and to the legislature any legislation the authority
considers proper for the management and control of pesticides;

(8) make annual reports to the governor and the appropriate legislative oversight
committees;

(9) exempt any federal or state agency from any regulatory provision if the
auﬁlhority determines that emergency conditions exist that require the exemption;
an

(10) notwithstanding any conflicting or inconsistent provision in this code, hear
and determine all appeals from orders entered, by an agency for which the
authority is the coordinating body, under this chapter or Chapter 75 or 125 of this
code.

(h) An agency for which the authority is the coordinating body may not adopt a
rule disapproved by the authority under Subsection (g)(2) of this section.

(i) To ensure due process, the commissioner, because of the commissioner's statu-
tory power over departmental orders, may not participale in the discussions or the
determinations to be reached on appeals to the authority under Subsection (g)(10) of
this section.

G) The commissioner shall:
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(1) as necessary, employ personnel as the duties of the authority may require and
to the extent of legislative appropriations to the authority;

(2) keep an accurate and complete record of all authority meetings and hearings
of the authority and maintain legal custody of all books, papers, documents, and
other records of the authority;

(3) administer this chapter and Chapters 75 and 125 of this code and the rules
adopted by the authority;, and

(4) assign, reassign, or delegate the administrative and enforcement functions
assigned to the commissioner by this subsection or by rules or policies established
under this subsection to one or more of the divisions or other units within the
department or to one or more employees of the department.

SECTION 83. Section 76.044, Agriculture Code, is amended to read as follows:
Sec 76 044. FEES (a) A nonrefundable [Mndthon—to—segtsteahon—or—mnewal
i ion plicant-shall-pay-to ment-a) fee of $60 for each pesticide to

be reglstered must be subrmtted with an applzcatwn Jor registration or remewal of
registration.

(b) A [If-a] person who fails to apply for renewal of registration on or before the
expiration date of the registration must [Mareh-1-of-any-year,-the-person-as-a-condition
to—rencwal-shall] pay, in addition to the renewal fee, the [a) late [registration] fee
provided by Sectm]n 12.024 of this code [of-3$5] for each brand to be renewed[,-in-addition
to-the-renewal-fee

¢ SECTION 84. Subsection (b), Section 76.073, Agriculture Code, is amended to read as
ollows:

(b) A [If-a] person who fails to apply for renewal of a pesticide dealer license on or
before the expiration date of the license must pay, in addition to the renewal fee, the
late fee prov;ded by Sectzon 12, 024 of this code it

SECTION 85. Sect:on 76 076 Agnculture Code, i8 amended to read as follows

Sec. 76.076. DENIAL, [OR] REVOCATION, MODIFICATION, OR SUSPENSION
OF LICENSE. (a) The department may refuse to issue a pesticide dealer license if the
applzcant fazls to comply wzth thzs subchapter [I-f—the—dopaetmonﬂm—mason—to—behm

(b) The department shall revoke, modify, or suspend a license, assess an administra-
tive penalty, place on probation a person whose license has been suspended, or
reprimand a licensee if the licensee fails to comply with this subchapter or a rule
adopted by the department under thzs subchapter_

(c) If a license suspension is probated, the department may require the person to:
(1) report regularly to the department on matters that are the basis of the
probation;
(2) limit practice to the areas prescribed by the department; or

(8) continue or renew profess:onal education until the person attains a degree of
skzll satzsfactory to the department in those areas that are the ba.m of the probatwn
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(d) If the department proposes to deny a person’s application for a pesticide dealer
license or to revoke, modify, or suspend a person's license, the person is entitled to a
hearing before a hearings officer designated by the department. The decision of the
department is appealable in the same manner as provided for contested cases under
the Administrative Procedure and Texas Register Act (Article 6252-18a, Vernon's
Texas Civil Statutes).

SECTION 86. Subsections (a) and (b), Section 76.101, Agriculture Code, are amended
to read as follows:

(a) The department is the lead agency in the regulation of pesticide use and application
and is responsible for coordinating activities of state agencies, except as provided by
Section 76.007(b) of this code and by Chapter 26 of the Water Code. The department
shall submit a state plan for the licensing [certification] of pesticide applicators to the
administrator of the Environmental Protection Agency.

(b) The department shall coordinate, plan, and approve training programs and shall use
the public and private resources of this state, including state universities, colleges, junior
colleges, community colleges, the Texas Agricultural Extension Service, and the Texas
experiment station. The department and the Texas Agricultural Extension Service
shall adopt a memorandum of understanding to jointly coordinate, plan, and
approve the training programs for private applicators.

SECTION 87. Section 76.102, Agriculture Code, is amended to read as follows:

Sec. 76.102. AGENCIES RESPONSIBLE FOR LICENSING [CERTIEYING] PESTI-
CIDE APPLICATORS. (a) The department shall license [eertify] pesticide applicators
involved in the following license use categories:

(1) agricultural pest control, including animal pest control;
(2) forest pest control;

(3) ornamental and turf pest control, except as provided by the Texas Structural Pest
Control Act, as amended (Article 135b-6, Vernon’s Texas Civil Statutes);

(4) seed treatments;

(5) right-of-way pest control;
(6) regulatory pest control;

(7) aquatic pest control; and
(8) demonstration pest control.

(b) The Texas Department of Health shall license [certify] pesticide applicators in-
volved in the license use category of health-related pest control.

SECTION 88. Subsections (a), (b), and (c), Section 76.103, Agriculture Code, are
amended to read as follows:

(a) The licensing of [eertified] commercial applicators, [and] noncommercial applica-
tors, and private applicators is contingent on the availability of federal funds to pay part
of the costs of administering and enforcing the program.

(b) If federal funds and other funds made available for this program are not sufficient
to pay all costs of administering and enforcing the program, the department shall certify
that fact and discontinue the licensing of [certified] commercial applicators, [and]
noncommercial applicators, and private applicators. The department shall publish
notice of the discontinuance of the program in the Texas Register.

(c) If sufficient funds become available after discontinuance, the department shall
certify the availability of sufficient funds to pay all costs of administration and enforce-
ment of the program and shall resume the licensing of [eertified] commercial applicators,
[and] noncommercial applicators, and private applicators. The department shall publish
notice of resumption of the program in the Texas Register.

SECTION 89, Section 76.105, Agriculture Code, is amended to read as follows:
Sec. 76.105. LICENSE REQUIRED. (a) 4 [

Exeept—as—otherwise-provided-by-this
section,-a] person may not use [or—supenqso—the—ueo—oi] a restricted-use or state-limited-
use pesticide unless the person is:
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(1) licensed as a [certified] commercial applicator, [er] noncommercial applicator, or
private applicator(;] and

[)] authorized by the license to use the restricted-use or state-limited-use pesticide
in the license use categorxes covermg the proposed pesticide usef:]

) (& ect g ply-to] an individual acting under
the direct supemslon of a hcenaed [cemﬁed] apphcator, or{s]

(3) a certified private applicator as defined in Section 76.112(j) of this code.
() An [(e)—For-purposes-of-this-section,-an] individual is under the direct supervision

of a licensed noncommercial or a licensed private [eertified] applicator if the individual
is acting under the instructions and control of a licensed noncommercial or a licensed
private [eertified] applicator who is responsible for the actions of the individual and who
is available if and when needed. The licensed noncommercial or licensed private
[eertified] applicator i8 not required to be physically present at the time and place of the
pesticide application,

(c) An individual i3 under the direct supervision of a licensed commercial applica-
tor if the individual 1s acting under the instructions and control of a licensed
commercial applicator who is responsible for the actions of the individual and who is
continuously physically present at the time and place of the pesticide application.

(d) A licensed applicator is responsible for assuring that the person working under
the licensee’s direct supervision 18 knowledgeable of the label requirements and rules
and regulations governing the use of the particular pesticides being used by the
individual. A licensed applicator satisfies the requirements of this subsection if the
person working under the licensee’s direct supervision attends a program conducted
by the department that is designed to make the person knowledgeable of the label
requirements and rules and regulations governing the use of pesticides.

(e) A person who i8 authorized under this chapter to use restricted-use or state-lim-
ited-use pesticides shall comply with all applicable federal and state rules, regula-
ti%ns, and court orders regarding the use of restricted-use or state-limited-use pesti-
cides,

{f) The other provisions of this section notwithstanding, the department may adopt
rules or establish programs that the U.S. Environmental Protection Agency or
another federal agency requires as a condition for recetving:

) 51) approval to authorize use of certain restricted-use or state-limited-use pesti-
cides;

(2) federal funding for licensing or certification of pesticide applicators;

(8) federal funding for pesticide law enforcement efforts; or

(4) other federal funding related to pesticide risk reduction.

(g) The other provisions of this chapter notwithstanding, if the U.S. Environmental
Protection Agency or another federal agency tmposes on the state standards for
certification of commercial, noncommercial, or private pesticide applicators, the
department may adopt by rule the federal standards for each classification of
applicators for which the federal standards are tmposed,

SECTION 90. Section 76.106, Agriculture Code, is amended to read as follows:

Sec. 76.106, CLASSIFICATION OF [COMMERCIAL-AND-NONCOMMERCIAL] LI-
CENSES. (a) The head of each regulatory agency may classify commercial applicator
and noncommercial applicator licenses under subcategories of license use categories
according to the subject, method, or place of pesticide application.

(b) A regulatory agency head shall establish separate testing requirements for licens-
ing in each license use category for which the agency is responsible and may establish
separate testing requirements for licensing in subcategories within a license use category.

(c) Each regulatory agency may charge a nonrefundable testing fee of not more than
$20 for testing in each license use category.

SECTION 91. Section 76.107, Agriculture Code, is amended to read as follows
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Sec. 76.107. LICENSING [CERTIEICATION] BY MORE THAN ONE AGENCY. (a)
A person who wants to be licensed [eertified] as a pesticide applicator under license use
categories regulated by more than one regu]atory agency may do so by paying a single
license fee to the agency regulating the person’s primary business and meeting licensing
[eertification) requirements for each category for which the person desires licensing

(s
(b) A person licensed [cextified] under this section must pay testing fees required by
each regulatory agency.

SECTION 92. Subsections (a), (b), (d), (e), and {f), Section 76,108, Agriculture Code, are
amended to read as follows:

(a) A person who operates a business or is an employee of a business that applies
state-limited-use or restricted-use pesticides to the land of another person for hire or
compensation and who is required to be licensed by Section 76.105 of this code shall apply
to the appropriate regulatory agency for a commercial applicator license issued for the
license use categories and subcategories in which the pesticide application is to be made.

(b) A person shall apply for an original or renewal commercial applicator license on
forms prescribed by the regulatory agency. The application shall include information as
required by rule of the head of the agency and must be accompanied by a nonrefundable
[an] annual license fee of no more than $1560, as fixed by the head of the agency.

(d) The head of a regulatory agency may not issue a commercial applicator license if it
has been determined that:

(1) the applicant has been convicted of & felony involving moral turpitude in the last
five years;

(2) the applicant has had a license issued under this subchapter revoked within the
last two years;

(3) the applicant, or the applicant’s representative if the applicant is a business, has
been unable to satisfactorily fulfill licensing [certification] requirements; or

(4) the applicant for any other reason cannot be expected to be able to fulfill the
provisions of this subchapter applicable to the license use category for which applica-
tion is made.

{(e) An individual to whom a commercial applicator license is issued is [a—certified
applicator] authorized to use and supervise the use of restricted-use and state-limited-use
pesticides in the license use categories and subcategories in which the individual is
licensed.

(f) If a license is issued in the name of & business, the business must have a licensed
[eertified] applicator employed at all times. Failure to have a licensed [certified)
applicator employed is a ground for revocation of a business commercial applicator
license,

SECTION 93. Subsections (b), (d), and (e), Section 76.109, Agriculture Code, are
amended to read as follows:

(b) A person shall apply for an original or renewal noncommerecial applicator license on
forms prescribed by the regulatory agency. A nongovernmental applicant shall include
with the application @ nonrefundable [an] annual license fee of not more than $100, as
fixed by the head of the regulatory agency. A regulatory agency may not charge a
governmental entity applicant a license fee.

(d) An individual to whom a noncommercial applicator license is issued is [a—certified
applicator] authorized to use and supervise the use of restricted-use and state-limited-use
pesticides in the license use categories and subcategories in which the individual is
licensed.

(e) If a license is issued in the name of a governmental entity, the entity must have a
licensed [certified] applicator employed at all times. Failure to have a licensed [certified]
applicator employed is a ground for revocation of a governmental entity noncommercial
applicator license.

SECTION 94. Section 76.110, Agriculture Code, is amended to read as follows:
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Sec. 76.110. COMMERCIAL AND NONCOMMERCIAL [CERTIEIED] APPLICA-
TOR EXAMINATION; RECIPROCAL AGREEMENTS. (a) Each person applying for a
license as a commercial [eextified] applicator or a noncommercial applicator must pass
an examination demonstrating that the person:

(1) is properly qualified to perform functions associated with pesticide application to
a degree directly related to the nature of the activity and the associated responsibility;
and

(2) has knowledge of the use and effects of restricted-use and state-limited-use
pesticides in the license use categories and subcategories in which the person is to be
licensed.

(b) Not later than the $0th day after the date on which a licensing examination is
administered under this section, the appropriate regulatory agency shall notify each
examinee of the results of the examination. However, if an examination is graded or
reviewed by a national testing service, the appropriate regulatory agency shall notify
examinees of the results of the examination not later than the 14th day after the date
on which the appropriate regulatory agency receives the resulls from the testing
service. If the notice of examination results graded or reviewed by a national testing
service will be delayed for longer than 90 days after the examination date, the
appropriate requlatory agency shall notify the examinee of the reason for the delay
before the 90th day.

(c) If requested in writing by the person who fails a licensing examination adminis-
tered under this section, the appropriate regulatory agency shall furnish the person
with an analysis of the person’s performance on the examination.

(d) The head of a regulatory agency may waive part or all of any license examination
requirements on a reciprocal basis with any other state or federal agency that has
substantially the same examination standards,

SECTION 95. Section 76.111, Agriculture Code, is amended to read as follows:

Sec, 76.111, COMMERCIAL APPLICATOR PROOF OF FINANCIAL RESPONSI-
BILITY. (a) Except as otherwise provided by this section, each applicant for a commer-
cial applicator license shall file with the regulatory agency issuing the license;

(1) a bond executed by the applicant as principal and by a corporate surety licensed to
do business in Texas as surety; or

(2) a liability insurance policy, or certification of a policy, protecting persons who may
suffer damages as a result of the operations of the applicant.

(b) If an applicant cannot reasonably obtain insurance coverage or a bond as specified
by Subsection (f) of this section, the regulatory agency shall accept a certificate of deposit
or a letter of credit that meets the requirements of Subsection (c)(1) and rules adopted
under Subsection (e) of this section.

(c) If the State Board of Insurance determines after giving notice to the regulatory
agency that the liability insurance policy required by Subsection (a)(2) of this section is
not generally and reasonably available to commercial pesticide applicators, then in lieu of
the requirements of Subsection (a) of this section, an applicant for a commercial applica-
tor license may:

(1) tender from a state or federal financial institution whose deposits are insured by
the Federal Deposit Insurance Corporation or by the Federal Savings and Loan
Insurance Corporation a certificate of deposit or letter of credit in the amount
prescribed by Subsection (f) of this section, made payable to the regulatory agency and
issued for the purpose of protecting persons who may suffer damages as a result of the
operations of the applicant;

(2) file property damage and personal injury insurance or certification of such
insurance that is generally and reasonably available as determined by the State Board
of Insurance; or
" (3) comply with other proof of financial responsibility requirements adopted by rule
of the regulatory agency under this subchapter.
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(d) The proof of financial responsibility required by this section is not required to apply
to damages or injury to agricultural crops, plants, ov land being worked on by the
applicant.

(e) The proof of financial responsibility required by this section must be approved by
the regulatory agency and conditioned on compliance with the requirements of this
chapter and rules adopted under this chapter,

(f) Except as otherwise provided by this section, the amount of the proof of financial
responsibility may not be less than [$5,000-nor-more-than] $100,000 for property damage
and may not be less than $100,000 [$5,000] for bodily injury. The head of a regulatory
agency by rule may require different amounts of coverage for different classifications of
operations under this chapter. At all times during the license period, the coverage must
be maintained at not less than the amount set by the agency head or the State Board of
Insurance, as applicable,

(g) At least 10 days before a reduction requested by a licensee or a cancellation of a
bond or liability insurance policy, the party taking the action shall notify the head of the
appropriate regulatory agency. If the party does not give that notice, the liability of the
surety or insurer is limited to the bond or liability insurance policy.

(h) The head of a regulatory agency may accept a bond or liability insurance policy in
the proper sum which has a deductible clause in an amount of not more than $1,000 for
the total amount of the bond or liability insurance policy required by this section. If the
applicant has not satisfied the requirement of the deductible amount in any prior legal
claim, an agency head may not accept a bond or policy with a deductible clause unless the
applicant furnishes the agency with a surety bond that satisfies the amount of the
deductible clause as to all claims that may arise as a result of the applicant’s operation.

(i) (] The department shall exempt a commercial applicator from the requirements
of showing proof of financial responsibility under this section if the applicator agrees:

(1) to a license for use of ground application equipment only; and

(2) to a license that limits the application to only those herbicides determined by the
department not to create a substantial risk of drift because of volatility.

(¢) [@) Should the surety furnished under this section become insufficient or other-
wise unsatisfactory, a licensee shall, on notice of the insufficiency or other defect,
immediately file a new bond, liability insurance policy, or any other proof of financial
responsibility as authorized by rule of the regulatory agency. A licensee may not operate
as a commercial applicator during an uncovered period. Failure to file a bond, liability
insurance policy, or other proof of authorized financial responsibility or failure to
maintain the surety in the required amount is a ground for suspension or revocation of a
commercial applicator license.

(%) [@)] The regulatory agency by rule may prescribe acceptable proof of financial
responsibility and appropriate procedures to carry out the purposes of this section. The
regulatory agency may adopt rules governing the conditions and handling of certificates
of deposit and letters of credit, but may not disburse funds or release a certificate or
letter except by consent of the commercial applicator or pursuant to court order.

SECTION 96. Section 76.112, Agriculture Code, is amended to read as follows:

Sec. 76.112, PRIVATE APPLICATOR. (a) A person is a private applicator if the
person uses or supervises the use of a restricted-use or state-limited-use pesticide for the
purpose of producing an agricultural commodity:

(1) on property owned or rented by the person or the person’s employer or under the
person’s general control; or

(2) on the property of another person if applied without compensation other than the
trading of personal services between producers of agricultural commodities.

(b) A private applicator is [met] required to be either licensed or certified to use
restricted-use or state-limited-use pesticides.

The-department-mav-establish-a.va
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[(d)] An employee qualifies as a private applicator under Subdivision (1) of Subsection
(a) of this section only if he is employed to perform other duties related to agricultural
production and provide labor for the pesticide application but does not provide the
necessary equipment or pesticide.

(d) A private applicator who is required to be licensed by Section 76.105 of this code
shall apply to the appropriate regulatory agency for a private applicator license.

(e) A person shall apply for an original or renewal private applicator license on
Jorms prescribed by the regulatory agency. The application shall include informa-
‘tsion as required by agency rule and must be accompanied by a nonrefundable fee of

50.

() The heud of a regulatory agency may not issue an original private applicator
license before the applicant has attended a training course conducted by the Texas
Agricultural Extension Service. The training course shall cover the use, effects, and
risks of restricted-use and state-limited-use pesticides.

(9) The head of a regulatory agency may not 1ssue a private applicator license if the
applicant has had a license 1ssued under this subchapter revoked within the last two
years.

(h) An individual to whom a private applicator license is issued is authorized to use
and supervise the use of restricted-use and state-limited-use pesticides in all license
use categories and subcategories for the purpose of producing an agricultural com-
modity on property described by Subsection (a)(1) or (a)(2) of this section.

(i) As a condition to issuance of a private applicator license, an applicant located
outside this state shall file with the regulatory agency a written instrument designat-
ing a resident agent for service of process in actions taken in administration and
enforcement of this chapter. Instead of designating a resident agent, the applicant
may destgnate in writing the secretary of state as the recipient of service of process for
the applicant in this state.

() For purposes of this chapter, a certified private applicator is a private applica-
tor who has been previously certified under the department’s voluntary certification
program and who holds a private applicator certificate dated prior to January 10,
1989. A certified private applicator 18 authorized to use restricted-use and state-limit-
ed-use pesticides in all license use categories and subcategories for the purpose of
producing an agricudtural commodity on property described by Subsection (a)(1) or
(a)(2) of this section.

SECTION 97. Section 76.118, Agriculture Code, is amended to read as follows:

Sec. 76.118. EXPIRATION AND RENEWAL OF LICENSES. (a) Each commercial
applicator or noncommercial applicator license expires on the last day of February of the
year following the year in which it was issued.

(b) Each private applicator license expires on the last day of February of the fifth
year following the year in which it was issued.

(c) Except as provnded by Subsectlon (d) [(e)] of this section, a person having a valid
GUETOT Rers ORe0 sator] license issued under this subchapter
may renew the hcense for another term [yvear] without retesting by paying to the
regulatory agency the [annual] license fee required by this subchapter. A person who
Jails to apply for renewal of a license on or before the expiration date must pay, in
addition to the annual license fee, the late fee provided by Section 12.024 of this code.

(d) [@)] A licensee must undertake training, submit to retesting, or both, before
renewal of a hcense if the head of the agency determmes that addmonal knowledge is
required [in-the-license-use * : ories ch-the pplies] for
renewal,

SECTION 98. Subsections (a) and (b), Section 76.114, Agriculture Code, are amended
to read as follows:

(a) A regulatory agency shall require each commercial applicator and noncommer-
cial applicator licensee to maintain records of the licensee’s use of pesticides. The
regulatory agency by rule shall prescribe the information to be included in the records.
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(b) A regulatory agency may require a commercial applicator and noncommercial
applicator licensee to keep records of the licensee's application of a specific restricted-use
or state-limited-use pesticide and may require those records to be kept separate from
other business records.

SECTION 99. Section 76.116, Agriculture Code, is amended to read as follows:

Sec. 76.116. SUSPENSION, MODIFICATION, OR REVOCATION OF LICENSE. (a)
The head of & regulatory agency that licensed or certified an [a-oortified] applicator may
suspend, modify, or revoke any provision in the license or certificate, assess an adminis-
trative penalty, place on probation a person whose license or certificate has been
suspended, or reprimand a licensee or certificate holder [of-the-certified-applicator] if
the head of the agency finds that the licensee or certificate holder has:

(1) made a pesticide recommendation or application inconsistent with the pesticide’s
labeling or with the restrictions on the use of the pesticide imposed by the state or the
Environmental Protection Agency;

(2) operated in a faulty, carelese, or negligent manner;

(3) refused, or after notice, failed to comply with an applicable provision of this
chapter, a rule adopted under this chapter, or a lawful order of the head of a regulatory
agency by which the licensee is licensed;

(4) refused or neglected to keep and maintain the records required by this chapter or
to make reports when and as required by this chapter;

(5) failed to maintain & bond or policy of insurance as required by this chapter;

(6) made false or fraudulent records, invoices, or reports;

(7) used fraud or misrepresentation in making an application for a license or renewal
of a license; or

(8) aided or abetted a certified, licensed, or an unlicensed person to evade the
provisions of this chapter, conspired with a certified, licensed, or an unlicensed person
to evade the provisions of this chapter, or allowed the licensee's license or the
certificate holder's certificate to be used by another person.

(b) A regulatory agency may temporanly suspend a license or certificate under this
section for not more than 10 days after giving the licensee or certificate holder written
notice of noncompliance.

(c) If a license or certificate suspension is probated, the regulatory agency may
require the person to:
(1) report reqularly to the agency on matters that are the basis of the probation;
(%) limit practice to the areas prescribed by the agency,; or
(3) continue or renew professional education until the person attains a degree of
skill satisfactory to the agency in those areas that are the basis of the probation.
(d) Ezcept for a temporary suspension under Subsection (b) of this sectlon, if the

requlatory agency proposes to suspend, modify, or revoke a person’s license or
certificate, the person is entitled to a hearing before a hearings officer designated by
the agency. The agency shall prescribe procedures by which all decisions to suspend,
modtfy, or revoke are appealable to the gm)emmg ojﬁcer or board of the agency [in

¢ ISIECTION 100. Subsection (a), Section 76.131, Agriculture Code, is amended to read as
ollows:

(a) The department may adopt rules governing the storage and disposal of pesticides
and pesticide containers for the purpose of:

%1) preventing injury from storage or disposal to man, vegetation, crops, or animals;
an
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(2) preventing any waterway pollution that is harmful to man or wildlife provided,
however, that such rules be consistent with Texas Water Commission rules adopted
under Chapter 26 of the Water Code.

SECTION 101. Chapter 76, Agriculture Code, is amended by adding Section 76.1655 to
read as follows:

Sec. 76.1555. ADMINISTRATIVE PENALTY. (a) If a person violates a provision of
Chapter 75 or 76 of this code administered by the department or a rule or order
adopted by the department under either of those chapters, the department may assess
an administrative penaltly against the person as provided by this section.

(b) The penalty may be in an amount not to exceed $3,000 for each violation,
provided that the penalty shall not exceed $4,000 for all violations related to a single
tncident. The department shall establish a schedule stating the types of violutions
possible under Chapters 75 and 76 of this code and the maximum fine applicable to
each type of violation. The department is not required to comply with Section 5,
Administrative Procedure and Texas Register Act (Article 6252-18a, Vernon's Texas
Civil Statutes), when establishing or revising the schedule. The department shall
publish the initial schedule and any subsequent revision in the Texas Register before
the schedule or revision is implemented.

(c) In determining the amount of the penalty, the department shall consider:

(1) the seriousness of the violation, including but not limited to the nature,
circumstances, extent, and gravity of the prohibited acts, and the hazard or
potential hazard created to the health or safety of the public;

(%) the economic damage to property or the environment caused by the violation;
(8) the history of previous violations;

(4) the amount necessary to deter future violations;

(5) efforts to correct the violation;, and

(6) any other matter that justice may require.

(@) If, after investigation of a possible violation and the facts surrounding that
possible violation, the department determines that a violation has occurred, the
department may issue a violation report stating the facts on which the conclusion
that a violation occurred is based and may recommend that an adminisirative
penalty under this section be imposed on the person charged and recommending the
amount of that proposed penally. The department shall base the recommended
amount of the proposed penalty on the seriousness of the violation determined by
consideration of the factors set forth in Subsection (c) of this section.

" (e) Not later than the 14th day after the date on which the report is issued, the
department shall give written notice of the report to the person charged. The notice
shall include a brief summary of the charges, a statement of the amount of the
penalty, if any i3 recommended, and a statement of the right of the person charged to
a hearing on the occurrence of the violation or the amount of the penalty, or both the
occurrence of the violation and the amount of the penalty.

(0 Not later than the 20th day after the date on which notice is received, the person
charged either may accept the determination of the department made under Subsec-
tion (d) of this section, including the recommended penalty, or make a written request
Jor a hearing on the determination.

(9) If the person charged with the violation accepls the determination of the
department, the commissioner shall issue an order approving the determination and
ordering the payment of the recommended penalty.

(h) If the person charged requests a hearing or fails to timely respond to the notice,
the department shall set a hearing and give notice of the hearing. The hearing shall be
held by a hearing examiner designated by the department. The hearing examiner
shall make findings of fact and conclusions of law and promptly issue to the
commissioner a proposal for decision as to the occurrence of the violation, including
a recommendation as to the amount of the proposed penalty if a penalty is warrant-
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ed. Based on the findings of fact, conclusions of law, and recommendations of the
hearing examiner, the commissioner by order may find a violation has occurred and
may assess a penalty or may find that no violation has occurred. All proceedings
under this sutsection are subject to the Administrative Procedure and Texas Register
Act (Article 6759-13a, Vernon's Texas Civil Statutes).

(1) The department shall give notice of the commissioner’s order to the person
charged. The notice shall include:

(1) the findings of fact and conclusions of law separately stated;
(2) the amount of the penalty ordered, if any;

(8) a statement of the right of the person charged to judicial review of the
commissioner's order, if any; and

(4) other information required by law.

() Within the 30-day period immediately following the day on which the order
becomes final as provided by Section 16(c), Administrative Procedure and Texas
Register Act (Article 6252-13a, Vernon's Texas Civil Statutes), the person charged with
the penalty shall:

(1) pay the penalty in full; or

(2) if the person files a petition for judicial review contesting either the amount
of the penalty or the fact of the violation or contesting both the fact of the violation
and the amount of the penalty, post a supersedeas bond in a form approved by the
department for the amount of the penalty or $1,000, whichever is less, the bond to be
effective until all judicial review of the order or decision is final.

(k) A bond under Subsection (j)(2) of this section must be posted with the district
clerk. The bond must be filed at the same time the petition for judicial review is filed.

(1) If a person charged is financially unable to post a supersedeas bond, the person
may salisfy the requirements of Subsection (j)(2) of this section by filing with the
district clerk an affidavit sworn by the person charged stating that the person is
Sinancially unable to post a bond.

(m) Failure to post the bond or file the affidavit within the time provided by
Subsection (j) of this section results in a waiver of all legal rights to judicial review.
Also, if the person charged fuils to pay the penalty in full as provided under
Subsection (3)(1) of this section or post the bond or file the affidavit as provided by
Subsection (G) or (1) of this section, the departmen! may forward the matter to the
attornzy general for enforcement.

(m) Judicial review of the order or decision of the department assessing the penalty
shall be under the substantial evidence rule and shall be instituted by filing a petition
with a district court in Travis County, as provided by Section 19, Administrative
Procedure and Texas Register Act (Article 6252-18a, Vernon’s Texas Civil Statutes).

(o) On final judgment of the court and payment of any penalties and costs assessed
by the court, the department shall execute a release of any supersedeas bond posted
under this section.

(p) A penalty collected under this section shall be deposited in the state treasury to
the credit of the General Revenue Fund,

(@) If the department elects to assess an administrative penally, no action for a civil
penalty may be based on the same violation or violations.

SECTION 102, Section 76.166, Agriculture Code, is amended to read as follows:

Sec. 76.156. CIVIL PENALTY. (a) A person who violates a provision of this chapter
administered by a regulatory agency other than the department or a rule adopted by a
regulatory agency other than the department under this chapter is liable for a civil
penalty of not less than $50 nor more than $1,000 for each day or which the violation
oceurs.

(b) A person who violates a provision of this chapter administered by the depart-
ment or a rule adopted by the department under this chapter is liable for a civil
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penalty of not less than $50 nor more than $10,000 for each violation, provided that
the penalty shall not exceed $25,000 for all violations related to a single incident,

(¢) No civil penalty may be collected for any violation that constituted the basis for
a department proceeding to assess an administrative penalty, regardless of whether
the department was or was not successful in collecting the administrative penalty.

(d) A county attorney, a district attorney, or the attorney general shall sue in the
name of the state for the collection of a civil penalty provided by this section.

(e) [(6)] The appropriate regulatory agency may request an appropriate prosecuting
attorney or the attorney general to bring suit under this section.

® A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

SECTION 108. Section 76.182, Agriculture Code, is amended to read as follows:

Sec. 76.182. APPEAL OF PERMIT OR LICENSE DENIAL, SUSPENSION, MODIFI-
CATION, OR REVOCATION. (a) A person whose application for an experimental use
permit, pesticide dealer license, commercial applicator %cense, [ox] noncommercial applica-
tor license, or private applicator license has been acnied or whose experimental use
permit, pesticide dealer license, commercial applicator license, [ox] noncommercial applica-
tor license, private applicator license, or privale applicator certificate has been
suspended for more than 10 days, revoked, or modified may appeal the action in the
manner provided for appeal of contested cases under the Adminictrative Procedure and
Texas Register Act (Article 6252-18a, Vernon’s Texas Civil Statutes),

(b) Appeal under this section is governed by the substantial evidence rule.

; 1SIEC‘I‘ION 104. Subsection (b), Section 76.201, Agriculture Code, is amended to read as
ollows:

(b) A person commits an offense if the person:

(1) detaches, alters, defaces, or destroys, wholly or in part, any label or labeling
provided for by this chr pter or a rule adopted under this chapter;

(2) adds any substance to or takes any substance from a pesticide in a manner that
may defeat the purpose of this chapter or a rule adopted under this chapter;

(3) uses or causes to be used a pesticide contrary to its labeling or to a rule of the
department limiting the use of the pesticide;

(4) handles, transports, stores, displays, or distributes a pesticide in a manner that
violates a provision of this chapter or a rule adopted by the department under this
chapter; or

(6) disposes of, discards, or stores a pesticide or pesticide container in a manner that
the person knows or should know is likely to[;

[(A)] cause injury to man, vegetation, crops, livestock, wildlife, or pollinating
insects[;—or
[B)-pollute-a-water-supply-or-waterway),
. ]SIECTION 105. Subsection (e), Section 76.201, Agriculture Code, is amended to read as
ollows:

{e) A person commits an offense if the person knowingly or intentionally uses, causes
to be used, handles, stores, or disposes of a pesticide in a manner that causes injury to
man, veggtation, crops, livestock, wildlife, or pollinating insects ily—inj
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SECTION 106. Subsection (c), Section 78.045, Agriculture Code, is amended to read as
follows:

(c) A person commits an offense if the person fails to obey a rule prescribed under
Subsectlon (a) of thls sectlon An offense under thls subsectlon is a Class C misdemeanor

SECTION 107 Subsectlon (b), Sectlon 91 008 Agrnculture Code, is amended to read as
follows:

(b) An offense under this section is a Class C misdemeanor [punishable-by-a-fine-of-net
more-than-$100),
SECTION 108, Section 92.042, Agriculture Code, is amended to read as follows:

Sec. 92.042. PENALTY. An offense under Section 92.041 of this subchapter is a Class
C misdemeanor [punighable-by-a-fine-of-not-more-than-$200].

SECTION 109. Section 98.062, Agriculture Code, is amended to read as follows:
Sec. 98.062. PENALTY. An offense under Section 93.061 of this code is a Class B
misdemeanor [punishable-by:
[(-L)-a—ime—of-not—mo:e—ﬂm—‘ssoo,

[@)—both—fme—and—conﬂmmnt—mder—dns—sectm]
SECTTON 110, Section: 94.052, Agriculture Code, is amended to read as follows:
Sec. 94.052. PENALTY. An offense under Section 94.051 of this code is a Class B
misdemeanor [punishable-by:
[@fine-of-notless-than-325-nor-more-than-$500;
[(@)—confinement-for-not-more-than-six-monthei—or
[@)-both-fine-andconfinement-underthis-seetion).
SECTION 111. Section 95.042, Agriculture Code, is amended to read as follows:

See. 95.042. PENALTY An offense under Section 95.041 of this code is a Class B
misdemeanor {;

[MHMH@MMM—HMSOO,
[(2)-confinemont-for-not-more-than-six-menths;—or
[(3)-both-fine-and-confinement-under—this-seetion).
SECTION 112, Section 101.012, Agriculture Code, is amended to read as follows:
Sec, 101.012. REVOCATION, MODIFICATION, OR SUSPENSION [CANGELLA-
TION] OF LICENSE OR IDENTIFICATION CARD. (a) The department shall revoke,
modify, or suspend a license or identification card, assess an administrative penalty,
place on probation a person whose license or identification card has been suspended,

or reprimand a licensce or the transporting or buying agent of a licensee for a
violation o) this chapter or a rule adopted by the department under this chapter [On

(b) If a suspension of a license or identification card is probated, the department
may reguire the person to:

(1) report regularly to the department on maltters that are the basis of the
probation;

(2) limit practice to the areas prescribed by the department,; or

(3) continue or renew professional education until the person atlains a degree of
skill satwfactory to the department m those areas tlzat are the baszs of the probatzon
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(c) If the department proposes to revoke, modify, or suspend a person'’s license or
identification card, the person is entitled to a hearing before a hearings officer
designated by the department. The decision of the department is appealable in the
same manner as provided for contested cases under the Administrative Procedure
and Texas Regwter Act (Artwle 6252—13a, Vemon ] Texas szl Statutes) [!l!he-dopm:t-

5.4 LR

SECTION 113. Chapter 101, Agriculture Code, is amended by adding Section 101.0185
to read as follows:

Sec. 101.0185. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
chapter or a rule adopted under this chapter is liable to the state for a civil penalty
not to exceed $500 for each violation. Each day a violalion continues may be
considered a separate violation for purposes of a civil penalty assessment.

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
file suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this chapter or a rule adopted under this chapter. On request of the
department, the attorney general or the county or district attorney of the county in
which the alleged violation is threatened or is occurring shall file suit for the
injunctive relief.

SECTION 114. Section 101.019, Agriculture Code, is amended to read as follows:

Sec. 101.019. VENUE OF CIVIL OR CRIMINAL ACTION. The venue of a civil action
or criminal prosecution instituted under this chapter is in the county in which the violation
occurred, 8 occurring, or is threatened or in which the vegetables were received by the
licensee, packer, or warehouseman,

SECTION 115. Section 102012, Agriculture Code, is amended to read as follows:

Sec. 102.012. REVOCATION, MODIFICATION, OR SUSPENSION [CANCELLA-
TION] OF LICENSE OR IDENTIFICATION CARD. (a) The department shall revoke,
modify, or suspend a license or identification card, assess an administrative penally,
place on probation a person whose license or identification card has been suspended,
or reprimand a licensee or the transporting or buying agent of a licensee for a
molaltwn of tlus subchapter or a rule adopted by tke department under thw subchap
ter [On-com 3 d B But-0 0

(b) If a suspenswn of a lwemre or zdentzﬁcatzon card 18 probated, the department
may require the person to:

(1) report regularly to the department on matters that are the basis of the
probation;

(2) limit practice to the areas prescribed by the department; or
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(8) continue or renew professional education until the person attains a degree of
skill satisfactory to the department in those areas that are the basis of the

probatzo?z[
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(c) If the department proposes to revoke, modify, or suspend a person’s license or
identification card, the person is entitled to a hearing before a hearings officer
designated by the department. The decision of the department is appealable in the
same manner as provided for contested cases under the Administrative Procedure
and Texas Register Act (Arti_cle 6‘252—13«1,. Vernqn’s Texas Civil Statutes) [!I!he-depa;t-

SECTION 116. Chapter 102, Agriculture Code, is amended by adding Section 102.0195
to read as follows:

Sec. 102.0195, CIVIL PENALTY; INJUNCTION. (a) A person who violates this
subchapter or a rule adopted under this subchapter is liable to the state for a civil
penalty not to exceed $500 for each violation. Each day a violation continues may be
considered a separate violation for purposes of a civil penalty assessment.

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
Jile suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund, All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation is threatemed or is occurring shall file suit for the
injunctive relief.

SECTION 117. Section 102.020, Agriculture Code, is amended to read as follows:

Sec. 102,020. VENUE OF CIVIL OR CRIMINAL ACTION. The venue of a civil action
or criminal prosecution instituted under this subchapter is in the county in which the
violation occurred, is occurring, or is threatened or in which the citrus fruit was received
by the licensee, packer, or warehouseman.

SECTION 118. Subsection (b), Section 102.104, Agriculture Code, is amended to read
as follows:

(b) An offense under this section is a Class B misdemeanor [punishable-by:
[(1)-a-fine-of-not-less-than-$100-nor-more-than-3500;

3 .
. . s
2)-confinemen n—318 1o 888 han—3 . 8 -0

[8)-both-fine-and-confinement-under-this-subsection).
SECTION 119. Chapter 102, Agriculture Code, is amended by adding Section 102.1045
to read as follows:

Sec, 102.1045. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
subchapter or a rule adopted under this subchapter is liable to the state for a civil
penalty not to exceed $500 for each violation. Each day a violation continues may be
considered a separate violation for purposes of a civil penalty assessment.

1064
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(b) On request of the department, the attorney general or the county attorney or
district atlorney of the county in which the violation is alleged to have occurred shall
Jile suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governmentis
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit,

(d) The department is entitled to appropriale injunctive relief to prevent or abate a
violation of this subchapter or a rule adopted under this subchapter. On request of
the department, the attorney general or the county or district attorney of the county
in which the alleged violation ts threatened or 13 occurring shall file suit for the
injunctive relief. Venue i3 in the county in which the alleged violation is threatened
or is occurring.

SECTION 120. Subsection (b), Section 102,171, Agriculture Code, is amended to read
as follows:

(b) An offense under this section is a Class B misdemeanor [punishable-by:

[()-a-fine-of not-less-than-$50-nor-more-than-$500;
[
[ both-fine-and-eon
SECTION 121. Chapter
to read as follows:

Sec. 103.0055. BANKRUPTCY OF MERCHANT OR RETAILER. For purposes of
this chapter, the amount due an aggrieved party by a commission merchant or

relatler 18 not affected by a final judgment of a bankruptcy court that releases the
commission merchant or retailer from the legal duty to satisfy the ¢laim.

SECTION 122, Section 108.009, Agriculture Code, is amended by adding Subsection (d)
to read as follows:

(d) This section does mot apply to a commission merchant or retailer who is
released by a final judgment of a bankruptcy court from the legal duty to satisfy the
claim paid by the department.

SECTION 123. Chapter 108, Agricuiture Code, is amended by adding Section 103.015
to read as follows:

Sec. 108.015. CIVIL PENALTY; INJUNCTION. (a) A person who violates this
chapter or a rule adopted under this chapter is liable to the state for a civil penalty
not to exceed $500 for each violation. Each day a violation continues may be
considered a separate violation for purposes of a civil penalty assessment.

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
Jile suit to collect the penalty.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund., All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this chapter or a rule adopted under this chapter. On request of the
department, the attorney general or the county or district attorney of the county in
which the alleged violation is threatened or is occurring shall file suit for the
injunctive relief. Venue is in the county in which the alleged violation is threatened
or i8 occurring.
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SECTION 124. Subsection (c), Section 111.007, Agriculture Code, is amended to read
as follows:

(c) An offense u_nder [Subsestion—(a)—of] this section is a Class C misdemeanor

SECTION 125. Subsection (b), Section 112.009, Agriculture Code, is amended to re
as follows:

(b) An offense under this section is a Class C misdemeanor [punishable-by-a-fine-of-not
less-than-$25-nor-more-than-$200],

SECTION 126. Subsection (b), Section 121.010, Agriculture- Code, is amended to reed
as follows:

(b) An offense under this section is a Class C misdemeanor [punishable-bya-fine-of-net
less-than-$50-nor-more-than-$100],

SECTION 127. Subsection (b), Section 182.025, Agriculture Code, is amended to read
as follows:

(b) An applicant for the renewal of a license must [shall] pay the license fee during the
last month of the [August-preceding-the-next] license year. A person who fails to apply
Jor a renewal license on or before the expiration date must pay, in addition to the
renewal fee, the late fee provided by Section 12.024 of this code.

SECTION 128. Chapter 132, Agriculture Code, is amended by adding Section 132.0715
to read as follows:

Sec. 182.0715. CIVIL PENALTY; INJUNCTION., (a) A person who violates this
chapter or a rule adopted under this chapter is liable to the state for a civil penalty
not to exceed $500 for each violation. Each day a violation continues may be
considered a separate violation for purposes of a civil penally assessment,

(b) On request of the department, the attorney general or the county attorney or
district attorney of the county in which the violation is alleged to have occurred shall
Jile suit to collect the penalty in a legal action on behalf of the state.

(c) A civil penalty collected under this section shall be deposited in the state
treasury to the credit of the General Revenue Fund. All civil penalties recovered in
suits first instituted by a local government or governments under this section shall be
equally divided between the State of Texas and the local government or governments
with 50 percent of the recovery to be paid to the General Revenue Fund and the other
50 percent equally to the local government or governments first instituting the suit.

(d) The department is entitled to appropriate injunctive relief to prevent or abate a
violation of this chapter or a rule adopted under this chapter. On request of the
department, the attorney general or the county or district attorney of the county in
which the alleged violation is threatemed or is occurring shall file suit for the
injunctive relief. Venue 13 in the county in which the alleged violation is threatened
or is occurring.

SECTION 129. Section 1382.072, Agriculture Code, is amended to read as follows:

Sec. 132.072, REVOCATION, MODIFICATION, OR SUSPENSION OF LICENSE.
(a) The department shall revoke, modify, or suspend a license, assess an administra-
tive penalty, place on probation a person whose license has been suspended, or
reprimand a licensee for a violation of this chapter or a rule adopted by the
department under this chapter.

(b) If a license suspension is probated, the department may require the person to:

(1) report regularly to the department on matters that are the basis of the
probation;

(2) limit practice to the areas prescribed by the department; or

(3) continue or renew professional education until the person attains a degree of

skill satisfactory to the department in those areas that are the basis of the
probation.
1066
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(c) If the department proposes to revoke, modify, or suspend a person's license, the
person is entitled to a hearing before a hearings officer designated by the department.
The decision of the department is appealable in the same manner as provided for
contested cases under the Administrative Procedure and Texas Register Act (Article
6252-13a, Vernon's Texas Civil Statutes). [ i i

90-days.]

SECTION 180, Section 13.09, State Purchasing and General Services Act (Article
601b, Vernon's Texas Civil Statutes), is amended to read as follows:

Sec. 13.09. APPLICATION. The state agencies subject to this article are:

(1) the Texas Department of Mental Health and Mental Retardation;
(2) the Texas Department of Human Services; [and]
(8) the Texas Department of Corrections; and
(4) the Department of Agriculture.
SECTION 131. The following subsections of the Agriculture Code are repealed:
(1) Section 71.045;
(2) Subsection (d), Section 75.005;
(8) Subsection (d), Section 101.018;
(4) Subsection (e), Section 101.018;
(6) Subsection (d), Section 102.019; and
(6) Subsection (e), Section 102.019.

SECTION 182. The first policy statement required to be filed under Subsection (e),
Section 12,018, Agriculture Code, as amended by this Act, must be filed before November
1, 1989,

SECTION 133. The Department of Agriculture shall file the initial policies established
under Section 12.029, Agriculture Code, as added by this Act, with the State Purchasing
and General Services Commission and the Texas Department of Commerce not later than
September 1, 1990,

SECTION 134. Notwithstanding the requirements of Section 12.0145, Agriculture
Code, as added by this Act, the Department of Agriculture, for the fiscal bienniums
ending August 31, 1993, and August 31, 1995, shall submit proposed fee schedules that
would recover 50 percent of all direct costs of administering each nonexempt program.

SECTION 135. Notwithstanding Section 13.09, State Purchasing and General Services
Act (Article 601b, Vernon's Texas Civil Statutes), as amended by this Act, and Section
12,027, Agriculture Code, as added by this Act, the competitive cost review provisions,
until September 1, 1991, are applicable only to the warehousing and mail handling
functions of the Department of Agriculture.

SECTION 136. Notwithstanding Section 76.112, Agriculture Code, as amended by this
Act, the Department of Agriculture may suspend for the initial license term the initial
training requirement of all private applicator license applicants who have a current
private applicator certificate obtained under the department’s voluntary program. Those
applicants shall attend an initial training program before receiving a renewal license.

SECTION 137. Notwithstanding Section 76.113, Agriculture Code, as amended by this
Act, the Department of Agriculture may adopt a system that will stagger the private
applicator license renewals over a five-year period. If such a system is adopted, the
license fee shall be prorated so that each licensee shall pay only that portion of the license
fee that is allocable to the number of years during which the license is valid.

SECTION 138. Notwithstanding Section 76.105, Agriculture Code, as amended by this
Act, a private applicator is not required to be licensed to use or supervise the use of a
restricted-use or state-limited-use pesticide before January 1, 1990, unless this provision
conflicts with a federal law, rule, or court order.

SECTION 139. (a) This Act applies only to an offense or other violation committed on
or after the effective date of this Act. For purposes of this section, an offense or other
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violation is committed before the effective date of this Act if any element of the offense
or violation occurs before that date.

(b) An offense or violation committed before the effective date of this Act is covered by
the law in effect when the offense or violation was committed, and the former law is
continued in effect for this purpose.

SECTION 140. Section 103.0055, Agriculture Code, as added by this Act, applies only
to claims filed with the Department of Agriculture on or after the effective date of this
Act.

SECTION 141. The change in the law made by Section 2 of this Act applies only to
elections held or appointments made on or after the effective date of this Act,

SECTION 142, The sum of $100,000 is appropriated, for each year of the fiscal
biennium ending August 31, 1991, from the General Revenue Fund to the Agriculture
Resources Protection Authority for the purpose of performing authority powers and
duties under Section 76.009, Agriculture Code, as added by this Act.

SECTION 143. This Act takes effect September 1, 1989.

SECTION 144. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hercby suspended.

Passed the Senate on March 20, 1989, by a viva-voce vote; May 15, 1989, Senate
refusad to concur in House amendments and requested appointment of Conference
Committee; May 16, 1989, House granted request of the Senate; May 25, 1989,
Senate adopted Conference Committee Report by a viva-voce vote. Passed the
House, with amendraents, on May 11, 1989, by a non-record vote; May 16, 1989,
House granted request of the Senate for appointment of Conference Committes;
May 26, 1989, House adopted Conference Committee Report by a non-record vote.

Approved June 2, 1989,
Effective Sept. 1, 1989,

CHAPTER 231

S.B. No. 1481

AN ACT
relating to the impact of recent court interpretations of the First and Fourteenth Amendments to the
United States Constitution on certain state taxes, the rulemaking authority of the comptroller concerning
those taxes, and penalties imposed on delinquent state taxes and tax reports; concerning exemptions
from limited sales, excise, and use tax.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Section 101.002, Tax Code, is amended to read as follows:

Sec. 101.002. CONSTRUCTION OF CODE. (a) The Code Construction Act (Chapter
311, Government Code) applies to the construction of each provision of this title, except as
specifically provided by this title.

(b) Except as otherwise provided by statute, the jurisdiction and authority of the
state to determine the subjects and objects of taxation shall extend to the limits of the
then-current interpretations of the Texas Constitution and United States Constitu-
tion and laws.

SECTION 2. Subsection (a), Section 111.002, Tax Code, is amended to read as follows:

(a) The comptroller may adopt rules that do not conflict with the laws of this state or
the constitution of this state or the United States for the enforcement of the provisions of
this title and the collection of taxes and other revenues under this title. In addition to
the discretion to adopt, repeal, or amend such rules permitted under the constitution
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